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JAMES KIRBY MARTIN, Ph.D., 
called as a witness, having been first duly sworn 
was examined and testified upon his oat.h as 
follows: 


Hilii 










EXAMINATION BY MR. LEYH: 

Q. Good morning, Dr. Martin, my name is Greg 

Leyh and I - - 

MR. MIRRO: Greg, I can't 

p hear what you're saying. 

MR. LEYH: Okay. I'll 

stipulate that any of R.J.'s 
objections are American's 
fSij objections and you can just hang 

|lllttllii up, if you like. 

^5®^ MR. McDOLE: I wish you would 

stop raising your voice to the 
^ J witness. 

e 

MR. LEYH: Oh, here we go. 

q . NrtNnMR. LEYH) Dr. Martin, have you given 

a deposition before? 

A. No, I have not. 

q. I'm sure you've been instructed as to what 

some of the ground rules are, but let me 
just highlight a few of them for you. 
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Okay. 

If you don't understand any question I 
ask, will you stop me and say I don't 
understand the question? 

Yes, I will. 

If I don't hear that from you. I'll 
understand that you did understand it; is 
that fair? 


If at any time you want to consult 
cument in order to give an answer, 
se feel free to do that. 

ou need a break at any time, please 
free to let me know you need a break 






we will take one. 

MR. KACZYNSKI: Do you want 

to tell him about your back? 

| MR. LEYH) You have a bad back? 
letitnes it acts up, and I had a bad day 
yesterday; so we'll see what happens. 

Okay. 

If I need to get up, is it okay if I just 
stand up? 

Sure, stand up, walk around, do whatever 


UNITED REPORTING,INC 


(713 ) (181-9800 


http://legacy.library.ucsf.eQia>tliicb , elvb|t}^aflOi^|adfr.industrydocuments.ucsf.edu/docs/sxhl0001 


52005 1780 








you want; ]ust so we can be heard, that's 


all. 


It's important for the court 


reporter's ability to take down a clear 
record that you and I not be talking at 
the same time. I'll try and pay you the 
courtesy of allowing you to finish answers 
before I begin the next question and ask 

you give me the same courtesy. Okay? 



s fine. 


book, 


ends with. 



, to me anyway, is a provocative idea; 
Sif I want to draw your attention to these 
^oiling sentences on page 195 of this book 


ask you about them. 

You write there, "The alcohol 
ition will not be a matter of 
linating alcoholism, for that seems 
kely in the modern American social 
ext, but if keeping drinking within 


limits society can tolerate," then you 
have parenthetically, "(We hope with at 
least some steps taken to mitigate the 
appalling dr i n.V ing - re lat ed mayhem or. the 
highways.) This attitude, no matter how 
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unpalatable the sum, may represent the new 
consensus on drinking in America. In many 
ways, it may also reflect a more flexible 
return to the orderly communal ideals of 
the past." 

Do you want to look at that? 

No . 


Let me begin by asking if your reference 



orderly communal ideals of the 
a reference to republicanism, 

II 

" republicanism? 



yes and no. 
off to a good start. 



use we talk about puritanism and the 
tan ideal of the community, and that 



re-republican. 

Yes, in the sense that part of the 
blican ideal is to have an orderly 


community in which individuals have the 


right to pursue their own liberties but 


within the context of that broader social 


order. 

Is it your opinion -- strike that. Are 
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you a small "r" republican? 

MR. KACZYNSKI: 


Object to the 


form; vague. 

(BY MR. LEYH) Do you know -- you know 
what a small "r" republican is, I trust 
Maybe you should give me a definition. 
Do you know what a small "r" republican 


.WA&jj. according to the definition in that 


od^, a small 11 r" republican would be 


*scMn1|one who would be concerned about good 
r in the community while preserving 
li^pitvi duals, the right of individuals to 


rnrlue their own liberties and to have 


freedom in their lives, 
t not the case that republicanism 


-cnHthe sake of this conversation, we're 




lys talking about small "r" 
iblicanism. Okay? 


Is it the case that republicanism has a 
long and distinguished heritage? 


Yes. 


Is the republicanism about which you write 


in the book Drinki 


that 


UNITED REPORTING,INC. (?13) 681-9800 


ittp://legacy.library.ucsf.eQia>tliicb , elvb|t}^aflOi^|acM'.industrydocuments.ucsf.edu/docs/sxhl0001 










republicanism which extends back through 
Machiavelli to Aristotle in one form or 
another? 

Yes, in one form or another. 

Is that the same republicanism about which 
Pocock has extensively written, for 


example ? 


MR. KACZYNSKI: Object to the 


f orm . 





mid say generally, yes. 

MR. LEYH) Given the definition of 
iblicanism you just provided and the 


of that definition and 


history of ideas however briefly we 
did that, are you a small "r" 


lean? 


csCL, let me answer this way: I have 


^cjy-^ainly believed in the need for good 
b^er in the community, and in turn, I 


much believe that individuals should 
have certain basic fundamental rights and 
freedoms to pursue their lives as they 
would choose to pursue them. 

To me, correct r\e if I am mistaken, th.it 
generally sounds like you are a small "r” 














republican. Would that be a 
misdescription of your views? 
No . 


19 


Okay. Now, you agree, do you not, 
professor, that one of the central ideas 
in republicanism throughout its history, 
including its history in America, is a 
notion of virtue in the community? 




nd^what do you understand the notion of 
ilPiue in the republican ideology to mean? 


|ing the greater good of the whole 
^unity; that is, shall we say, putting 
|e at certain times one's own 
^-interest to serve the greater good of 
ijwhole community. 

is it fair to describe republicanism as 




an ideology that balances commitment to 


socia 1 good, memorialized through this 
of virtue in part, with a 
commitment to individual liberties and 
rights ? 

Yes . 

Is it fair to ? ay that republicanism as an 
ideology in America contrasts with 
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20 






Q 

A 


A . 

Q ■ 

A 

Q 


Q 

A 

Q 

A 


A 

Q 


negative liberty models? 

I think you would have to tell me what you 
mean by "negative liberty models." 

Do you know what "negative liberty" means? 
I don't think I'm familiar with that 
concept . 

Are you familiar with Berlin's article, 
"Two Concepts of Freedom"? 

I'm no t . 

, Do you know what "libertarianism" 





generally. 

is your general understanding? 
you talking libertarianism with a 
e "L" or the small "1"? 
s keep it small, 
it small? 

YesJ keep it small. 

, a small "1" libertarian would put 
| emphasis upon doing as one pleases. 

A small ”1" libertarian would be more of 
an individualist than a republican; is 
that fair to say? 

Yes . 

Small "1" libertarian would be more likely 
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m 

nn 




to emphasize the right of the individual 
to exercise free choices than would a 
republican; correct? 

Yes . 

A republican would want to balance the 
right of individuals against what virtue 
requires; correct? 

Yes . 

• Now, given that understanding, what 
did republicanism play, if any, in 

: 1 

PPWlr understanding of prohibition? 
r o h i b i t i o n ? 

^^4- ' republicans, with our small " r, " 
S$y p#ed that it was in the best interest of 

i 

IflllPl community for no one to have alcohol 
iixi 41 able to them. 

^^they argue anything else that was 
^jfeJLg vant to understanding prohibition? 

/ they predicated that on a group of 
ideas that come together that alcohol and 
alcoholism resulted in poverty, crime, and 
various other kinds of social problems. 
After all, behind, as the prohibitionist 
would have it, every good tavern was a 
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15 



24 

25 


Q • 


A . 


Q • 


A. 


A 

Q 


22 


house of ill repute; so we could put vice 
into this category. 

So they argued that if you 
eliminated alcohol, you could eliminate a 
whole host of problems for society. You 
could make society, American society, a 
much better place in. which to live. 

Did, in fact, and I guess we're talking 

t the first third of the century here, 
1 us^: for the sake of -- 

national prohibition from 1920 to 


Let's talk about 1920 to 1933. 
in fact, the use of alcohol in 
ica contribute to poverty? 


;ome instances, yes; in some instances. 





Cajn| you generalize about whether or not 
|ohol was a significant contributor to 
>rty in the United States from 1920 to 
1933 ? 

MR. KACZYNSKI: Object to the 

form. 

Could you repec; the question? 

(BY MR. LEYH) Yes. Are you able -- and 
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23 



if you're not, just say you're not. Are 
you able to offer a general statement 
about the extent to which alcohol 
contributed to poverty in the United 
States between 1920 and 1933? 

What I can tell you is that 
prohibitionists argued that drinking 
fathers would dissipate the family income 
bring poverty to their household, 
whether, indeed, that was a 
durable reality in the 1920s is 

i 

^what difficult to determine because 
>hol, at least early on, wasn't readily 
.lable . 

The decade of the Twenties is known 
in era of enormous prosperity. The 
•ible Great Depression began in 1929, 
^andjl doubt whether alcohol was ‘the cause 






he Great Depression. 

e loosen up our historical parameters, 
just about the twentieth century, does 
that change your answer with regard to 
whether or not you believe alcohol 
contributed to poverty in America? 

Well, I really haven't studied the 
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question of whether alcohol contributed to 
poverty in America; rather, 1 hcive looked 
into what prohibitionists felt about 
alcohol. 

You don't have an opinion on that question 
then, the one I just asked? 

Well, I haven't studied the question. 

Okay. Do you have an opinion on whether 
chW&ot alcohol between 1920 and 1933 


^contributed to crime in America? 




is that opinion? 

opinion is that after two or three 


^Pitrs of the so-called Noble Experiment, 
vidua Is made up their minds. They 
W^:ed alcohol and became very inventive 
l!§[L|:he ways to produce and to distribute 
aTc^hol, and that became a source of crime 

K he United States that was not 

viated until the end of national 
prohibit ion. 

What about vice between 1920 and 1933? 

Did alcohol contribute to vice in America? 

MR. KACZYNSKI: Object to the 


UNITED REPORTING,INC. (713) G81-9800 


ittp://legacy.library.ucsf.eQia>tliicb , elyb|t}^aflOi^|acM'.industrydocuments.ucsf.edu/docs/sxhl0001 













25 




(BY MR. LEYH) You used the word "vice," I 
think, earlier -- 
Yes, I did. 

- - in reference to prostitution. 

Yes, I did. 

Did you mean it more broadly than 
prostitution, or did you mean to limit it 
to that? 

ll^S^uld say probably prostitution, 
s talk about prostitution. 

, investigating and looking into 
le, which i 3 a very common subject with 
>ect to national prohibition because of 
rise of organized crime, some would 
le, some historians have argued there 
factually a decline in prostitution 
iuse of the production of alcohol was 
; fari more profitable than, let's say, 

inuing -- you would, for instance, 
a bordello into a distillery. 

Is that an argument to which you subscribe 
an opinion? 

In some instances, yes. 

In what instances? 

I was thinking about Chicago in particular 
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1 

2 

3 

4 

5 


Q. 


A . 


and the: crime syndicates in Chicago. They 
did make a shift. 

I take it that not all prohibitionists 
were republicans, were they? 

No . 




So that the body of thought that supported 
prohibition included ideas that 
republicans didn't share; is that a fair 
ement ? 

not: sure how to answer that question, 
ixample is coming to my mind. 

(Ms. McDole left the 
deposition room.) 

MR. LEYH) I'm trying to distinguish 
:here's a distinction to be made, you 
me, between prohibitionists as a 
ran p and republicans as a group. 

Otvv|.ouEsly , there's a significant overlap; 
■ect ? 



is correct. 

Are there differences of opinion as to the 
role of alcohol between prohibitionists 
and republicans? 

Mr. KACZYNSKI: The world of 
alcohol and what; in any one of 
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these categories that you 
described? 

(BY MR. LE YK} The world of alcohol in 
society generally? 

I think that traditional small " r" 
republicans definitely lean toward or 
favored the order side of the continuum, 
good order in juxtaposition to free reign 
cha«™as you will, enjoy your liberties 


out restraints. 




I|hat sense, are they distinctive from 
|ibitionists? Are they any different 
|| prohibitionists? 

^1 was saying that I think that was a 
|on characteristic of prohibitionists. 
Ithere differences between republicans 


iaidJprohibitionists as they relate to the 

v 

rolq of alcohol in society? 


uld have to say that depends on the 
icular prohibitionists and what they 


might choose tc emphasize. 

All right. Give me some examples of what 
particular prohibitionists emphasize that 
you think a republican wouldn't or didn't 
subscribe tc. 
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Well, I think I'm saying the exact 
opposite that a good republican was a very 
likely -- that a good republican would be 
probably a good prohibitionist. 

But a good prohibitionist wouldn't 
necessarily be a good republican? 

A good prohibitionist? 

Would not necessarily be a good 

hv , 

^rjiaB ^bl i can? 

p&^^od prohibitionist was very concerned 
^aooift the alleged disorderly aspects of 
;ing and alcohol in society. So I 
fd say, a good prohibitionist would 

some significant streak of republican 
iking - - 

it . 

.n the back of their minds or 
^^^^logical ly. 

|^§pi|t least a streak of thinking about 
!§wia 1 order whether they -- 
Social order, yes. 

-- understood it to have its 
That's right. 

-- roots in republicanism? 

As a perception. 
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7 

1 


1 5 




24 

25 


A . 


Q • 



you think of any particular 
prohibitionists who subscribed to ideas 
about alcohol and society to which a 
*V ^^ ibllean would not be likely to 
psui^cribe ? 

j | 

f<j, I can give you one example, Carrie 



on 


What ideas? 

5l, Carrie Nation believed that if need 
ou had to literally rip the bars 
to. So in an effort to bring order to 
community, she was a source of 
disorder, and that would be inconsistent. 

iyou see analogies between the prohibition 



s j 


s t rike 


^ement we've been discussing - 
that . 

Do you see analogies between the 
role of republicanism in this prohibition 
movement we've been describing and the 
anti-tobacco forces at any time in the 
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29 


1 

MR. KACZYNSKI: Let him 


2 

finish his question before you 


3 

answer. 


4 

q, (BY MR. LEYH) I'm still unclear. Forgive 


5 

me, I don't mean to belabor this, but can 
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twentieth century? 

Yes . 

Would you describe what you take; to be the 
analogies, please? 

I think that various individuals ranging 
from John Harvey Kellogg to Lucy Page 
Gaston firmly believea that if you could 
eliminate tobacco from people's lives, 

would enhance the health not only of 
individual but of society more 
•rally. 

other analogies that come to your mind 
;een the republicanism in the alcohol 
•ment as compared to the republicanism 

Jthe anti-tobacco movement? 

1 

i think that there was a general 
jjjitude on the part of reformers that 
the^y had an obligation to society to help 
|ple improve their lives. 

you think of any other analogies, 

professor? 

Yes. One of the themes of the 
anti-tobacco movement i.n the early 
twentieth centu.y, a theme that comes cut 
of the nineteenth century if not running 
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farther back, can be encapsulated in the 
"Don't let a good boy go bad," in that 
phrase. I should put quotation marks 
around that, "Don't let a good boy go 
bad. " 

What does that mean? 

That means that if a young lad started to 
use tobacco products, he would probably 


those tobacco products habituating; 


that he would probably lie about using 
lllllfse products because it was well known 
^^society that youngsters shouldn't 
pg^ke; arid that the boy probably would 


|rt, or at least this is what the 
ividuals would argue, a life of 


S 

levery and crime in order to support his 






ticular habit. 

y. Can you think of any other 
logies? 

1, one of the themes in the early 


twentieth century has to do with mental 


efficiency. Let's take our hypothetical 
boy, and the boy by virtue of using 
tobacco and by virtue of the n^cotire he 
would be getting in his system would start 
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to have physical problems, possibly 
develop a very common term "tobacco 
heart," polluting the circulatory system, 
constricting the vessels, the capillaries, 
the arteries; and in turn, this would 
stunt his growth, stunt his mental 
development, affect his physical capacity 
such as participation in athletics. 

These would be the kinds of -- 
p“he°l|e would be the kinds of things that 
^^^pd be related to that theme. And 

^ously, such a lad could not be as good 
Itizen and as good a servant to the 
public if he was short, mentally 
cient, and physically enfeebled. 

:hat as many analogies as you can think 
or can you think of others? 

, I could give some other examples, 

I would say in items of analogies, 
would -- 

That's a pretty good list? 

-- that would represent -- 
I'm sorry. Go ahead. 

-- I was just going to say, what I can, 
rather, at this particular time. 
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Q 
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A , 

Q ■ 

A. 

Q. 

A , 


since I haven't studied the issue, it 
would be; a personal opinion. I would say 
probably not. 

In fact, isn't it fair to say, professor, 
that there are lots of examples from the 
early twentieth century of alleged 
diseases caused by activities that we 
later learned were not actually caused by 






MR. KACZYNSKI: Object to the 

form; vague. 

MR. L.EYH) Is that fair, sir? 

I, you're asking me for my personal 
fion, and I honestly don't know. 

are you familiar with statements in 
learly twentieth century that suggested 
|urbation causes physical problems? 

t YesJ 

¥ 

not know that many of those 
H^ements are mistaken? 

That's what some people say. 

Is that what you believe? 

I don't have an opinion on that subject 
one way or the jther. 

So you don't know whether or not 
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masturbation will cause a person to go 
pale, for example? 

It's not an issue I've studied. I don't 
have an opinion. 

Okay. Don't know one way or the other, 
then; is that right? 

I just stated I don't have an opinion. 

All right. Fine. Now, the list; you gave 
f analogies was preceded by your 
rence to Kellogg and Gaston,- do you 
11 that? 
is correct. 

t fair to say, Professor Martin, that 
list of things you gave me and as I 
e them down there was an emphasis in 
anti-tobacco movement eliminating 
inc in order to enhance health, I 
thi} ik you said; the reformers felt they 
an obligation to help people improve 
r lives; "Don't let a good boy go 
bad"; and mental deficiency? 

Yes, sir. 

Do those four themes -- is it fair to call 
them themes in the anti-tobacco movement 
in the twentieth century? 
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Yes . 

Is it fair? 

Well -- 

I'm sorry. Go ahead. 

In the early twentieth century. 

Only in the early twentieth century? 

Yes . 

Where would you say the cutoff was when 

g. 

no longer became prominent themes in 
he^anti-tobacco movement? 

fuId say in the period from the 1930s 
he 1950s. 

n they began to recede? 
de , decline. 

All right. So prior to the point 
hich these themes receded, would it be 
to describe them as themes which are 
anchored in both some sense of what 

.cal realities might be from smoking as 
as moral realities; is that a fair 
thing to say about these things? 

Yes . 

So they combined moral and medical 
judgments; correct? 

Yes , 
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In fact, somebody like Gaston was a 
moralist; correct? 

Well, she wasn't a physician or a trained 
scient ist. 

(Ms. McDole entered the 
deposition room.) 

(BY MR. LEYH) All right. In fact, she 
was primarily concerned, as were many 
|rs in the anti-tobacco movement at 
time, in rooting out what they took 

|e the evil character associated with 

f 

jing; is that a fair statement? 


And does that apply to Kellogg as 
, that he was, although not 
lusively concerned with moral 






laments, significantly concerned with 
.moral judgments about anti-tobacco? 

§ogg less so than Gaston. Kellogg was 
j-ained medical doctor; and Kellogg, I 
think the emphasis with Kellogg would be 
placed more on achieving the best possible 
health. 

But you're not suggesting that Kellogg was 
not also concerned about improving 
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character by getting people to quit 
smoking, are you? 

A. No . 

Q. Is the reason you associate these themes 

with republicanism because of the moral 
content of these themes? 

A. No. 

Q. Okay. Why then do you associate these 

ies with -- just because there's a 
federalized notion of doing good for 
s$cPf. e t y ? 

, I think themes evolve, and if one is 
tg to do good for society, there are 
:erent ways of doing good for society 
lifferent times. And questions 
iting to good health become far more 
ppTnsfvalent within the context of 

iblicanism in the nineteenth and into 
twentieth centuries. Political 
istions, perhaps, resolved recede more 
to the background. 

All right. Do you believe that Kellogg or 
Gaston or any of the other leaders in the 
anti-tobacco mo/ement at this time 
understood themselves to be republicans? 
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They might not have described themselves 
in those terms. 

Do you have any information to suggest 
they actually thought of themselves as 
republicans, consciously? 

I don't recall specifically at this 
moment. 

You would agree that republicanism is a 
^ 4^fe inauished tradition in America? 
pet^ainly a prevalent tradition in 

^^you think it's not distinguished? 

I said it was a prevalent tradition. 
pf@fjuestion was, is it also distinguished? 
£ka|: calls for a value judgment, and I 
IfPjP^Ld prefer not to make that value 
l^&rment . 

*6**“f>r-Vvv 

We^L, I mean your earlier remarks about 
passage I read from your book, 
db^nking in America , I thought included -- 
well, let me strike that. 

You say here, for example, "(We 
hope with at least some steps taken to 
mitigate the appalling drinking..-)"; 
you're making a value judgment there, are 
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you not? 

I think we're commenting on an observable 
fact, and that's a reference to Mothers 
Against Drunk Driving in the rise of the 
anti - drinking and driving movement during 
the 1970s and the 1980s. 

So when you say, you and your coauthor 
say, "We hope some steps will be taken to 
gu^igate," that's not a judgment you're 

making; it's just a description? 

r~i 

Is a description. I would say that it's 
escription. 

ou think it would be a good thing if 
ps were taken to mitigate the appalling 
nking-related mayhem on the highways? 
hink everybody would think that would 
<3 i a good thing. 

Ang you would include yourself in that 
egcry? 


The medical component of these four 
themes, let's talk about that for a 
moment. 

Okay. 

All right. Did the medical information 
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upon which the anti-tobacco reformers 
relied, you know, in the early twentieth 
century include ideological information, 
information about cigarette smoking 
causing specific diseases? 

I would say, yes. 

Okay. Give me some examples of that 
medical information. 

I^hefe are probably lots of examples. I'll 
y^ to give you a couple that I can 

:mber. Dr. Benjamin Rush writing about 
icco problems in 1798 observed a person 
witli pulmonary problems who was a heavy 

T 

icco user, and he surmised that the 
»b|cco had caused the person's death, 

^ There was a pamphlet in 17 -- I'm 
^y, 18 -- approximately 1883 by an 

1 1 Livermore, and he talked 
®specifically about tobacco constricting 
i>d vessels and that could lead to 





various kinds of health problems and 
death. 

More generally in the pamphlet 
literature in the nineteenth century and 
carrying into the twentieth century, the 


UNITED REPORTING,INC. 


(713) 681-9800 


52005 1807 



















15 




24 
2 5 


4 2 


A 

Q 




pamphleteers, whether they were physicians 
or whatever, would increasingly begin 
their pamphlets by stating that tobacco is 
a poison; and increasingly over time, they 
would state specific diseases or health 
conditions that could shorten one's life. 

So yes, there is a pattern in the 
pamphlet literature carrying from the 
gjteenth into the twentieth century. 

Now, let's talk about that pattern 
ment. Are the examples that you just 
anomalous, or did the medical 
frnnity of those points in time share 
views you attributed to those 
.viduals, Rush and Livermore and so on? 
the medical community? 
physicians. Let's say, physicians at 
i, thojte e various points in time. 

, I haven't studied physicians 
Isssarily at the various points in time, 
and at that time, I would say it would 
depend on the physician, different 
attitudes: . 

So you're not a ./are of any consensus an ong 
phy s i c :i ans that Rush's views were correct 
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and Livermore's views were correct and the 
pamphleteers views were correct at the 
various points those views were expressed? 
No, I'm not aware of any consensus. 

One of the articles you cite in your 
source material which you attached to your 
expert report in this case is an article 
by John Burnham on physicians. You know 
T^one I'm talking about? 
ues„ I believe I do. There was one 


|iham essay. 

you read that recently? 

^guely remember it, probably within the 
S: six months. 


told you that Burnham says in that 
cle that there was no consensus about 
specific etiology, consensus of 


^^mnity physicians prior to at least the 
lUgjiyy- Fi f t ies , does that sound like what you 
reading in Burnham's article? 

MR. KACZYNSKI: Objection. 

I don't recall that. What I do recall 
from the article is that Burnham discusses 
models of understanding, and he said the 
model of understanding with respect to 
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is that right? 

Those are materials that I looked at, but 
whether any one particular article, book, 
or whatever played into that formulation 
is difficult for me to say because 
obviously not all of them agree on all 
points. 

Right. We would have to take them up one 
Ny one I guess to find out; is that right 

nfn at's correct. 

Y° " ; 1 

jUg^H^ou recall -- well, let's strike that, 
^^urntam a reputable historian in your 
M4iP ent ' John Burnham? 


pyi^ink he has his strengths and he has 
^^jw eaknesses . 

I am going to have to follow that 
s$pi^ ; what would you regard as his 

pmmwmm 

S gths as a historian, as a social 
r i a n ? 

nk he has opened up some very 
interesting avenues of inquiry. 

What are they? 

Well, I'm trying to recall, and it's been 
years since I read it, a very interesting 
article by Burnham on the prohibition 
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movement; in the 1920s in which he argued 
that at least early on the prohibition 
movement worked; and that was very 
different from what other historians had 
argued up until that time- 
And did it work because it helped to 
regulate the consumption of alcohol? 
Early on, that is his argument, yes. 
agree with that argument? 


it^iin certain parameters, yes. 

felt other strengths do you think Burnham 

Ijjpplays as a social historian? 

p^ould say that he has the capacity to 

Ml with interesting questions. 

§®^|that rare among histoiians? 






rare? 

Yey^ ' 

SL y Are any of these interesting 
Spjstions with which you think Professor 
Burnham has the capacity to deal related 
to tobacco, the history of tobacco? 

Yes . 

What are the in creating questions that 
relate to tobacco history;' 
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I thought, to go back to the article we 
were discussing, his comparison of the 
1964 Surgeon General's report with the 
1929 statement of the Surgeon General was 
both very, very interesting and very 
misleading, and I think that's Burnham's 
weakness as a historian. The two are in 
no way comparable. 

me, if you can recall, what his 



^poKyparison of the '64 report with the '29 
:ement was . 

, I think he equated them as 

3.1. The '29 statement is very much 
ied as a very brief statement, and it 
r ery much couched within a concern, 
laps a moral concern, relating to 
^Lth concerns about not wanting young 
^wom^n t.o end up like young boys who 

:e. We don't want to make a young 
in go bad. 

That's the '29 statement? 

That's the '29 statement, yes. 

And so you're telling me, I think, that 
the misleading part of Professor Burnham's 



analysis is in making co-equal 
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That' s correct. 

-- what in fact is not co-equal? 

That is correct. 

And these two statements, the renport and 
the statement, are not co-equal in your 
opinion because the '29 statement was a 
moral concern about women or reflected a 
moral concern? 

fleeted a moral concern about women, 


•ather than focusing specifically on the 
Bs&ssyie of smoking and health, which is the 


^ious concern of the 1964 report. 

'64 report was more focused on medical 


les; is that fair? 


”5 

it focused at all on moral issues 
^^ated to smoking? 

Kmmwjcwdqk 

“T"“°fcthink there is some evidence to that 


effect,, yes. 

J^yt is that evidence? 

The report makes allusions to literature 
studying smokers and nonsmokers, and in 
virtually all of the studies going back to 
the Thirties, smokers were always the more 
intelligent focus -- I'm sorry. I said 
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that backwards. Nonsmokers were always 
the more intelligent, the better 
students. Smokers, of course, were at the 
other end. 

Do you recall what those studies were that 
led the authors of the report to draw that 


conclusion? 

The authors of what report? 

^urgeon General. Aren't you describing 
The '64 report? 

I Surgeon General's report notes that 
erature dating back to the 1930s. 

:y. And in your opinion, that reflects 
oral judgment on the part of the 
geon General's report; is that right? 

MR. KACZYNSKI: Objection. 

eally don't know. 








MR. LEYH) Okay, So you're not saying 
that there's any moral content by design 
sJliythe '64 Surgeon General's report; is 
that correct? 

I can't answer that question. I don't 
know, 

Okay. So all you're aware of that is in 
the '64 report is medical conclusions and 
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facts; is that a fair statement? 

No, I just described other kinds of 
material that was there. 

All right. Then the nonsmokers as more 
intelligent material, whatever that is. 
Yes . 

Is that a significant part of the '64 
Surgeon General's report? 



MR. KACZYNSKI: Objection. 

, all I could do would be to offer you 
rsonal opinion. 

MR. LEYH) That's what I'm asking for, 



e ssor. 

uld say probably not . 


re here to give your opinions today; 
ou understand? 


act, the opinions in your report are 
personal opinions; are they not? 
d on the study of an enormous 
documentary record, yes. 

I understand you've examined materials and 
then formed opinions, and that's what 
you're here to _alk about; is that your 
understanding of why you're here? 
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Yes . 

Okay. Now, is there any empirical data 
that you're aware of to support the 
conclusion that nonsmokers are more 
intelligent than smokers? 

There were a number of such studies 
conducted in the early twentieth century 
into the 1930s. whether we would consider 
empirically valid, I can't say, 

^Yot* don't have an opinion on that? 

Ither those studies are empirically 

i 

y 

lid? 






e never looked at them from that point 
view. 

^they might be? 

* 

might not be* 

Okj=|y. Now, just to tie up your comments 
^Professor Burnham, you indicated 
iHHitially that he had opened some new 
areas of inquiry. Are any of those new 
areas related to tobacco use in America? 
Yes, we just discussed his article. 

Okay. Any others? 

Yes . 
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What are they? 

Burnham is the author of a book called 
Bad Habits . 

What is that book all about? I can guess, 
but why don't you tell me. 

Let's see. I can't remember all the bad 
habits he got into, smoking, drinking, 
swearing. I'm sure vice must be in there, 
'e]M e tera, et cetera. 

tat's a new area of inquiry? 

^1 think of that as much more synthetic 
than a new area of inquiry, 
jhis part of his capacity to probe 
Iresting questions? 


Do you recall what his general 
(is is, if he has one, in that part of 
fhe |book which addresses smoking’? 

|ink that Burnham in that book argues 
our society in breaking free of 
various kinds of nineteenth century 
shackles went off in various hedonistic 
directions in the twentieth century, and 
that concerned him greatly as a historian 
and as an individual. 
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Does he say in his book why -- I'm only 
interested in whatever of it deals with 
smoking. 

All right. 

Does he say in that part of the book that 
deals with smoking why he's concerned that 
we're qoing off in hedonistic directions? 
No, not to my recollection. 

N^o you know why he's concerned about that? 
)o I know why? 






faven't looked at the book for years. I 
ylly don't remember. 

>e he's a republican? 

MR. KACZYNSKI: Objection. 

ion'C know. 

MR. LEYH) Okay. Does he in the book 
: about hedonism? 

felj 1, in a generalized sense, yes. 

you give me a little more information 
about the way he talks about hedonism in a 
generalized sense? 

Well, that society supposedly had been 
through a very restrained period with 
respect to behavior, forms of behavior. 
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and that Americans were determined to 
break free and live out the more 
little "l" libertarian side of the 
equation. 

Is that a misleading characterization of 
that part of American history? 

MR. KACZYNSKI: Objection. 

As a personal opinion, I think it's an 
fe-ye rs tat ernent . 

LEYH) Would you say that Bad 
fts . that part of Bad Habits that deals 
smoking, provides the reader with a 
ial eadina understanding of smoking in the 
States? 

;ink it's one of the weakest parts of 
ook . 

And have you told me all the 
|ons why you think it's weak?' 
pught he was very poorly informed on 
ject and had done very little 
research. 

What in particular did he miss in terms of 
his research? 

Well, he hadn't -- and again this is 
something, this is a book that I haven't 
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looked at for three or four years. I 
don't remember that got into the pamphlet 
literature that was widely available. I 
don't believe that he made much of an 
effort to read the information that was 
constantly circulating through newspapers 
both national and local. I don't recall 
that he looked at popular culture sources, 
don't recall that he in looking -- did I 
newspapers? I'm sorry, I meant 
izines, popular magazines. He made no 
impt to determine how pervasive those 
["mafcjjerials were in society, if they were 
r asive at all. Those are some of the 
lings that I recall. 

ggypping away from Professor Burnham, I 
to move into another subject in a 
>ership, but I want to ask one last 
Tstion about what we've talked about for 
^yhy|j last hour. Do you believe, professor, 
that the debate about tobacco and health 
in the United states in the twentieth 
century has been influenced significantly 
by political idaology, by which I mean the 
sort of republicanism, libertarianism, and 
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1 

2 

3 

4 

5 A. 



those sorts of isms that we've been 
discussi. ng ? 

MR. KACZYNSKI: Object to the 

form. 

I would say it would be one among other 
factors. 


(BY MR. LEYH) How many factors are there 
that have had a significant influence on 


^content of the debate about tobacco 




nd^ health in the United States in the 
5§%tieth century. Is it a short list or 


mg list? 

it's very difficult for me to 
igorize. It depends on how one 


structs one's list. 


truct it in any way you think 
opriate. You're the expert here. 


WeJJ L, I do think there were common themes, 
tsiy&dJ we’ve talked about those earlier. And 


iM^o believe that health questions as I 
indicated earlier tend to become more 



predominant over other themes as we move 



through the twentieth century. Certainly 
health, per se, as a subject produces one 
large story after another in the twentieth 
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century. Some who argue the cancer scare 
of the Fifties being perhaps the largest 
health story of the twentieth century. 
Those would be some of the things. 

When you talk about health as being a 
theme throughout the twentieth century, 
are you talking about more than what 
physicians thought at any given time about 
^bhej risks of smoking. Was there a broader 
4 ;oni?ept than just that? 


else does it include? I take it, it 
s what physicians thought? 


So that's one part of what you mean 
"health." What other parts are there 
it h a t; ? 

TJO., we talked about the mental aspects; 

— t 
italked about the moral aspects. I m 

t. 

rencing back to Lucy Page Gaston. 

Okay. 

Making a good boy go bad, making a good 
girl into a sinner, et cetera. 

All right. So thau when you say "health 
questions," are you talking about views of 
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the physicians, moral views as they relate 
to health, and mental efficiency; is that 
accurate? 

Well, mental efficiency when we include 
physical efficiency within the rubric of 
mental efficiency. 

Okay. That all falls into the rubric of 
health themes? 



Now, stepping back one level of 



iralization, we've got health themes 
. are a factor in the debate about 
icco, cigarette smoking, and risks in 
twentieth century; that's one factor. 
r e got politics, by which I mean 


and views of free choice and 


that; is that correct? Is that 


another factor? 




i^ that an acceptable way of describing 
that, or do you have a better way of 
describing it? 


No, that's fina. 

Okay, Now, are there any other 
significant factors that influenced the 
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the physicians, moral views as they relate 
to health, and mental efficiency; is that 
accurate? 

Well, mental efficiency when we include 
physical efficiency within the rubric of 
mental efficiency. 

Okay. That all falls into the rubric of 
health themes? 


§ stepping back one level of 

ralization, we've got health themes 
are a factor in the debate about 
iPpPilicco, cigarette smoking, and risks in 
|pf§^ twentieth century; that's one factor. 
l^iP§/e got politics, by which I mean 
^^^^iblicanism and views of free choice and 
that; is that correct? Is that 
ajgxKt her factor? 

an acceptable way of describing 
that, or do you have a better way of 
describing it? 

No, that's fine . 

Okay. Now, are there any other 
significant factors that influenced the 
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content of the debate about health and 
smoking in the United States in the 
twentieth century? 

A. Yes, certainly the fact that we are an 

industrializing and urbanizing society 
will raise certain issues that in turn 
relate to smoking. The factory belching 
forth its polluted fumes, the internal 
K^on\bustion engine. 

Q. I^The ability to mass produce cigarettes? 

It 

|t may have been a factor, yes. 

Mainly the rise of the modern chemical 
justry, the production of certain toxins 
|another form of potential pollutants in 

^industrialized world. These factors 

j 

Id all relate to health and in turn 

i 

rhaps relate to questions about smoking 
rF\use of tobacco more generally. 

Po|j|y. So by my count, we've got three 
^jLgyjn factors so far; industrialization or 
the industrializing factor, the political 
factor, and what you call the health 
factor as contributing to the content of 
the debate in the twentieth century. Are 
there any others? 
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tryin9 t0 back «P because i' m not sure 
where moral issues went , mental efficiency 

or physical efficiency, physical health. 
Health, that's where you put them. 

Okay. 

If you want to put them somewhere else. 

Please tell me. They are accounted for, 
though. 

vi 1 ' 1 guess tnac- s «hat I can think of 


F^hii; particular time. 

As it relates to those three 
P|p£ ral categories, you said that the 

a ffrtth questions, I think you said, tended 
ecome more prominent as we moved 


f^ r g Ugh the twentieth century; j. s that a 
1111 description of the case? j s that 



f^^Fr ight. in the early part of the 
^g:ieth century, which of these three 
factors was the most important factor in 
determining the content of the discussion 
about tobacco and health in America? 

Let's review the factors so that -- i 
haven't necessarily put them together in 
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my mind. Could you just review what you 
think the three are. 

I have under health, the physician's views 
of tobacco and health, mental and physical 
efficiency, and moral judgments about 
health; and that's where you think you 
mentioned Gaston. 

Yes . 






in the second category, we've got 
l^tical republicanism and 

rtariainsm, whatever you think about 
r and choice, and all of that. 

In the third category, 
fistrializing of society, factories, 
ustion engine, mass production of 
rettes, rise in the chemical industry 
hat my notes reflect. 



djthosse are the three general factors. 

- 1 - 

question again is in the early part of 
the twentieth century, how would you rank 
these three in terms of their importance 
as contributors to the content of the 
debate about tobacco and health? 

Could I just back up and say that I do 
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think an important factor, I guess we 
would put this under the health category, 
is the rise of the scientific community. 
Okay. 

So we can include that there. In the 
early twentieth century, I would say our 
health category would be preeminent. 

What would be the next most important 

i 

T- a.c t or at that time? 
tjha^pol it ical . 

. And generally how much more 
^^rtant was health than the political 
s&asGsgor in the early twentieth century? 


Hi§ii| very difficult for me to say because 
^^two in some instances, perhaps in many 
fifPfances, would be working together, so 
difficult to say at any particular 
^^^^t in time wnether it was Factor A or 
£i£|or B. 


enough. Within the health category, 
which you have said is preeminent in the 
early part of the twentieth century -- 
Okay . 

-- which of the subparts, and again I've 
written down physicians' views, mental and 
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physical efficiency, the moral judgment, 
and then the rise of the modern scientific 
community as its four subparts, which of 
those four in the early part of the 
twentieth century is most important in 
determining the content of the health 
theme? 

Well, again they work together at various 
its, but I would say that the health 
le with respect to tobacco that is 
Lasized in the early twentieth century 
hat tobacco is a poison, 
hat part of mental-physical 
ficiency? Is part of 





sorry. 

if you're being poisoned, that's 
’ s gc>Tlig to affect you mentally and 
physically. 

I am just trying to keep these organized. 
I am, too. 

Okay. Is the poison theme one that the 
majority of physicians accepted or 


I 


I 

< 

I 


I 

( 

* 
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believed in in the early twentieth 
century? 


3 

4 






MR. KACZYNSKI: Objection. 

I haven't really investigated that 
quest ion. 

(BY MR. LEYH) Okay. Would it be fair to 
say that in the early twentieth century, 
L of these four subparts of the health 

le, that the rise of the scientific 
j^?m|nunity would be the least important at 
point in time? 

11, as we would define it, yes. As we 
^^^ld define that community today with 
|f^rganized sponsored research, that would 
fbef the least significant. 

ky. Now, how long is this order of 

i 

^ngs, health, political, industrializing 
'acts, a valid ordering in the twentieth 
itury? When does the order change, if 
1 at ‘all? 

4 

Well, if I saw a factor receding, and it's 
very, very difficult, again, because these 
all work together, it would be -- probably 
the political would be pushed more into 
the background, would be less self-evident 
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as we move through the twentieth century. 
That doesn't mean it's not there. 

Certainly, scientific research, as 
we define it, would become more prominent, 
organized research would become more 
prominent with a big burst after the 
Second World War into the Fifties and the 
Sixtie s. 

|j generally does the political begin to 
le? 

link that prohibition was a very 

I 

|ous blow to the kind of republicanism 
4 we have been discussing; that is, a 
in the sense that prohibition seemed 
produce the very opposite of what these 
.viduals wanted in that by the late 
ities and the early Thirties, it seemed 
.thejte was more crime, more vice. And 

,n with the qualification I don't think 
|Great Depression had anything to do 
with the elimination of alcohol, some 
individuals implied as much that that was 
yet another reason because poverty didn't 
solve those problems. So that was a blow 
to that kind of mentality that perhaps -- 





UNITED REPORTING,INC. 


(713) 681-9800 


http://legacy.library.ucsf.eSia>tliicb , elyb|t}^aflOi^|adfr.industrydocuments.ucsf.edu/docs/sxhl0001 




6 6 





that kind of mentality, it's become less 
prevalent, 

Has republicanism recovered from that 
blow? 

MR. KACZYNSKI; Objection. 

I really can't evaluate that. I haven't 
studied that, per se. 

(BY MR. LEYH) All right. Do you know if 
become more prominent, or is it at 
same point when it receded after 
tibition in terms of its level of 
irtance in the debate? 

||uld say that there is there, but it 
receded. 

iny point in time since prohibition, 

^it reemerged as a strong and vital 
*s£e in the debate about health and 
L t o bjk c c o ? 

ink there are occasional expressions 
r ^.-„^hg that line, yes. 

What are they; can you give me examples? 
Well, these are groups I don't know very 
much about, I haven't studied, but I 
think some of che more shrill anti-tobacco 
groups. 
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24 

25 


There are shrill anti-tobacco groups? 

MR. KACZYNSKI: It's hard to 
be 1ie ve . 

I know that' it's difficult to believe. I 
think they do represent that kind of 
noblesse oblige, we're going to take care 
of everyone and solve our problems in the 







process . 

|MR. LEYH} Do you have any names? 
don't. 

Ividual groups? 

I 

^vidual groups, there are lots of them, 
^n't know who you are talking about. 

I'm not thinking of any one 
iicular group, but I know there are 
ious groups out there, 
they fringe groups? 
j^yrie^ certainly don't have significant 

iership the way they are organized, as 
4derstand it, but I don't know very 
much about them. 

Other than those shrill groups, none of 
which you can recall right now, are there 
any other expressions in the recent, yeers 
of this reemerging republicanism? 
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Not that I can recall at this particular 




3 Q- 


time. 

THE WITNESS: Can we take a 

break in about five? 

MR. LEYH: We can stop now, 

if you like. 

THE WITNESS: Okay. 

{Martin Exhibits Nos. 1 
through 5 were marked for 
identification purposes.} 

MR. LEYH: Let's go back on 

the record. 

MR. LEYH) Professor, I'm handing you 
^ff^lder that contains what we've marked 
^PM^xhibit 1. Would you identify what is 
^Sofitained in Exhibit 1, please? 

^fxfiibit 1 is the report that I prepared on 

pateseftwisochv 

11 - ^ipj David Bur'ton case. 

there's a binder clip. There's two 
Flmlller clips. Does the first binder clip 
contain the report, your source material 
information, and your CV, maybe not the 


24 A. 


25 Q. 


It doesn't incl.de the CV. 

Okay. It's the source material and your 
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document you've called "source 


materials" 


Yes . 

-- how did you select the documents that 
you included as source materials here? 
These were materials that X read as 
historical sources and as background 
information in preparation for writing the 


p . So you read these materials 
:time after you agreed to serve as an 
•rt in the Burton case? 

I can't say all of them were read 
lin the last five months, if that's the 
■ect number of months since August of 


you said that you read these in 


preparation for your report in this 






-- what, did you mean? 

Well, in some instances, I was already 
aware of the material and/or had read it 
and re-read it. In other instances, I 
read the material for the first time. 
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Is there a case where you had read 
previously, some time back, an article on 
this list but didn't re-read it for the 
purpose of writing the report and so 
haven't read it since you were engaged in 
the Burton case? 

Or haven't looked at it? 

Right. Haven't looked at it; haven't read 








everything here you have at least 
:ed at in the Jast five months? 


things you looked at more casually 
others; is that correct? 


iSffL^ke it your list of source materials is 
designed to be an exhaustive and 
: ^^^rehensive list of all materials on 
mlnta c c o ? 

That is correct, no. 

These are things you thought were 
particularly worthwhile? 

In helping me form my opinions for this 
case, yes. 
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Okay. So you relied on the materials in 
one way or another? 

Yes . 

I would like you to look, if you would, at 
the third page and in the subheading, 
actually it is at the bottom of Page 2. 
It's "Modern Books and Articles." 


Uh-huh. 



we will go over to Page 3, and I want 


.o^sk you about a couple of items. 



-ting with the Gideon Doran book, 

:ina _ Paradox . Do you see that about 

iway down? 



r ou recall what the major thesis of 


book is? 


, what I remember about the book is it 


>wasj heavily quantitative, and it was an 



mpt to explain the modern rise of 
ic regulation in the cigarette 


industry. 

Which is its subtitle, P 


That's correct. 


Is that one tha_ you looked at in the last 
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five months? 

Yes . 

Did you read it casually or carefully? 
Casua1ly. 

Do you recall anything about its theme 
other than it was delivered in a 



Casually or carefully? 
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Casually. 

Did you rely on it in any important sense 
in reaching your opinions in this case? 
This book, as I recall, focuses on the 
Federal Trade Commission and the role of 
the Federal Trade Commission in movement 
toward the Cigarette Labeling Act of 1966. 
Is that significant subject matter in your 
opinion? 

I think that it certainly relates to 
fe]questions that I was asked to consider 
ng to do with smoking and the 
rstanding of general awareness of 
[health issues related to smoking and the 
creasing role of the government in 
f cTefij ning itself as an agency which would 
an increasingly large role in 
rming the public that there 'may be 
risks associated with smoking. 

f d that be consistent with the 

r . | 

republican theme of government's role? 

I don't necessarily associate republican 
thinking with large government. 

I see. So you're talking about here, 
about large government? Fritschler is, in 
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your opinion? 

He's talking -- he's using this as a case 
study in the expanding role of regulatory 
agencies in public policy formulation. 

Does this book cover that role or subject 
material that predates the Sixties? 

I don't recall whether there's much 
background information at the beginning of 
the book. If it does, it's not a 
^^sequential part of the book. 

Tgyjt of it would be like Seventies, 
h t i e s ? 

as I remember the book, at least the 
^tf?t!erials that I read from the book in 


toing through it, the emphasis was on the 


; Six ties. It does carry through into the 
Sai& r e n t i e s . 

Is^Ukvay. Is Fritschler a political 
^^ent i st ? 

I believe so. 

* Is there -- you're at the University of 
Houston now? 

Yes . 

Is there at the University of Houston a 
special department of political philosophy 
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or is that contained in either philosophy 
or political science? 

That's contained within the political 
science department. 

Are you familiar with the people who teach 
political philosophy in the political 
science department? 

Yes. 

they straussians? 

^not honestly sure. I would say yes 
no because there are two of them, but 
ft would be a guess on my part. 

ley tend to emphasize the immutability 
.deas in the history of western 
irature; do you know? 

>uld have to call it a split, one and 
I have not sat in on their courses, 

1 anc| I don't know them that well. 

, the next book I'd like to ask you 
it is the Troyer and Markle book. 

Yes . 

Can you describe for me what that book's 
thesis is, major thesis? 

Troyer and Mark 1 e concern themselves with 
the way government and society go about 
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the process, sometimes with plan and 
sometimes with no plan whatsoever, of 
defining deviant behavior; and they use 
cigarette smoking as their focal point. 
They offer varieties of information into 
the process whereby society has, shall we 
say modern American society has more or 
less defined the smoker as a deviant. 
Generally, how is the term "deviant" used 
l^lNthat book? 


I “H'eyiant in the sense that those 


(ividuals have lost rights and have been 
iced more on the periphery of society. 



fh^se individuals being smokers? 


e individuals, yes, being smokers. 


i'ok^y. So Troyer and Markle suggest in 


iis book that today smokers are deviants? 
■at they are treated as deviants. In 
ler words, if a smoker tried to light up 


ver there in that building I'm looking 




at/ the individual would possibly be 


arrested and fined $200. 

And has smoking behavior in terms of this 
deviant model -- that's a bad question. 
I'll withdraw that. 
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Prior to modern times, have smokers 
been regarded as deviants in America? 


So this is a new thesis? 

This is a model that they present. 

Okay. 

That is the concern of the book. 

And does the book suggest when smokers 


fn to be considered deviants? 




is that? 




| recall, and this is a guess on my 

1 

jj , beginning in the 1970s. 

|. Is that a thesis that you agree 
the Troyer thesis on cigarette 

ji 

ling and deviants? 
jnecessariiy. 


Do |ou think today cigarette smokers are 
g&Meived as deviants? 


e part of some people, yes. 


On the part of the majority of the people 
in the United States? 

I have really no way of knowing. I don't 
have any information on that one: way or 
the other. 
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A . 
Q. 
A . 


Q 



Q ■ 

A . 

Q . 


A. 

Q. 

A . 



Do you think they're perceived as deviants 
on the part of any particular 
subpopulation of Americans, like the 
medical community or government agencies 
or some other subpopulation? 

That's possible. 

Do you think it's the case? 

Well, I'm not coming up with any specific 
fegp^|tpies, so all I can say is it's 
>o»f ible . 

you can't identify any subpopulation 
today in your opinion perceives 
Ip ret. te smokers as deviants? 

in't: think of any. Perhaps, 
fi-smoking groups. 

shrill ones or all of them? 
sfealiy don't knew. It's not a question 
_th^t I've really investigated. 

|y. The next book I want to address 
you is the Robert Smith Bader book 
called Prohibition in Kansas . 

Yes. 

Is this a book that deals exclusively with 
a 1cohol? 

That is the focus of the book, yes. 
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8 A. 





Is there any information on cigarette 
smoking in Kansas in that book? 

That book helped me get a better sense of 
prohibitionists' thinking in Kansas as it 
existed in the early twentieth century. 
Again, prohibitionists' thinking about 
alcohol; right? 

That's the primary focus of the book. 


, is there any information about 


ttitudes in Kansas towards cigarette 
titling in this book? 


pn't recall that there is, and I found 
p as a point of great disappointment 
|use Kansas had an anti-cigarette law 
|.ts books for approximately 18 years. 

| you thought it .vould be covered in 
£ book? 







25 Q 


, 3 thought it might be, yes. 

is Robert Smith Bader? 
iliii|s, if I'm not mistaken, he's a 
historian of Kansas. He does Kansas 
history, and I believe he teaches 
somewhere in Kansas. He may be recently 
retired.. 

He's an academi~ historian, you believe. 
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Yes, I believe so. 

Sylvia Noble Tesh, Hidd< 
you see that reference? 


Do 


Yes. 

What's that book about? 

That book is various theories of disease 
causation. 

Who is Tesh? 

remember, I'm not sure whether to 
Ldes^ribe her as a, I think, and this is 
much a guess on my part, medical 
oloqist . 

you read this book carefully? 

NflM this was read very casually. 

CglLd read casually within the last five 



Do\ou recall what diseases she addresses 


ler book? 


g|§^ does n ot -- she concerns herself more 
with -- again, it's a book like Bader 
where I thought there might be something 
else there. She concerns herself more 
with various explanations that have 
evolved through time with respect to the 
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origins of diseases, such as the germ 
theory of disease, or the environmental 
theory as opposed to a hereditary theory, 
that sort of thing. That's what: I 
remember about it. 

Do you recall anything specifically about 
tobacco? 

I think she had a few mentions, but it was 
4 Bader, a disappointment along that 







ling very substantive about tobacco in 
book? 

's right. 

I'ou know why the title, Hidden 
ten t s ? 

:lieve that title refers to what she is 
.ng which is that different individuals 
.develop different, I hope I'm using this 
correctly, etiological explanations 
luee of the value systems that they 
have as opposed to what some time might be 
better explanations as to the origins of 
disease. 

And do you have an understanding of what 
she meant by "value systems" in that 
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context? 




Personal beliefs. 

Is that different than, for example, our 
discussion of ideologies? 

Well, ideologies can well be a reflection 
of personal beliefs. 

Do you have an opinion as to whether her 
thesis with regard to the role of values 


tiological explanations is correct? 


iham we've already discussed, I 
.eve. Allan Brandt, what's that 


about? 


article deals -- well, it's a review 
sing the 1964 Surgeon General's 
rt. It's a review of the history of 
cco in the twentieth century in which 


in jthe Surgeon General's report I remember 


very specifically talking about how 
vertently this elevated what had 


heretofore been perceived as a not 
terribly consequential office -- his 
thesis, this isn't my thesis -- into a 
powerful position in Washington. 

The '64 report did that according to 
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On this one? 

Yes. 

Well, this was •"ore historical than the 
others turned O’lt to be. 

i 
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Do you know if the medical community in 
1938, the date at which time this article 

was published, understood thromboangiitis 
obliterans to be caused by cigarette 
smoking ? 

No, I do not. 

Do you know at one point in time the 
medical community, if any point in time, 
shed a consensus that thromboangiitis 
iterans was caused by cigarette 



:ing? 



Ij^ou know what thromboangiitis 
|terans is? 

iow what it’s called today, yes. 

it's called today? 

:ger's disease. 

TTVou know whether or not cigarette 

ggggggggggg 

:ing is considered a risk factor for 
:ger's disease? 



I can't say for sure, but I believe that 
some would say yes. 

Why do you say that? 

Because articles about Buerger's disease 
began to appear in outlets such as 
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Health Magazine , even in such widely 
disseminated publications as Consumer 
Reports in the Fifties, and that these 
kinds of references to circulatory 
diseases, circulatory problems were being 
presented to the public and were being 
associated with smoking. 

In the Fifties? 


, this articles is in the Thirties, 


pbute^yes, in the Fifties. 

NP§®|.n the Thirties, Forties, and Fifties? 


those public expressions an 
ciation between cigarette smoking and 
ulatory disease based on medical and 
ntific studies? 

, this is a summary of work at this 


May© Clinic involving, I don't remember. 


ral hundred cases, so I guess we would 
that medical and scientific; but in 


terms of circulatory diseases and tobacco, 
that kind of material was appearing in 
textbooks in the early twentieth century. 
Textbooks were used in school, in primary 
school. 





UNITED REPORTING, INC - (713) 661-9800 


http://legacy.library.ucsf.eQia>tliicb , elvb|t}^aflO)^|adfr.industrydocuments.ucsf.edu/docs/sxhl0001 


52005 I 854 







88 



Excuse ne. Were you finished? 

I was just going to say in primary school 
textbooks. 

When you talk about circulatory disease in 
terms of any reference at all up until, 
say, 1955, does that term include 
peripheral vascular disease? 

It may well. 

c 

know particular expressions of an 
i s s^> c i a t ion between cigarette smoking and 
lulatory disease that appeared in any 
he magazines or organs you were 
rribing that specifically mentioned 
.pheral vascular disease? 

■e is a specific mention of peripheral 
:ular disease in Consumer Reports in 


Can you think of any others? 

&an think of lots and lots of references 
circulatory problems and to arteries 
and capillaries and circulatory disease 
and atherosclerosis and arteriosclerosis. 
Do those specific references associate the 
disease v/ith cigarette smoking? 

By and large, yes. 
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What is atherosclerosis? 

MR. KACZYNSKI: Objection. 

Well, I'm not a doctor. 

(BY MR. LEYH) I'm asking for your 
understanding, professor. I know you're 
not a medical doctor. 

I'm not a medical doctor. 

Do you know what it is? 
h^t has to do with hardening of the 
^arteries usually related to the buildup of 

n. 

:y deposits in the arteries into the 
fi 11 a r i e s . 

know what arteriosclerosi 
jjjdening of the arteries. 

|you know if it's different from 
j^ero sclerosis? 



is? 



k .._ % s ked a friend of mine who was an oral 

pwswNwB 


“surgeon, he said to me he wasn't' sure 
^re was much of a difference. I have to 
^ees I'm not a medical doctor. 

I understand that. Now, some of these 
other articles in this section, we're on 
Page 4 of your source material document, 
is it fair to say they raise 

epidemiological questions about cigarette 
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smoking and health? 


Yes . 






How did epidemiology as a discrete 
discipline affect the discussion of 
smoking and health? 

MR. KACZYNSKI: Objection. 
Well, I'm not -- what X can tell you is 
that a number of epidemiological studies 
is.were undertaken beginning in -- I don't 
l^arTl to put a fixed date on this because 
jj3Byr e is a builuup. Let's say if there is 
^^^^■itical study, it would be the 1950 
F^y arn and Wyndcr's study listed here. 
ijy|cythis particular article studied 600 


^some cases of cancer of the lung, 
^s -• cl n cl this a 


1 u d e s - and this is a retrospective 
looking backward at cases in hand ■ 
ps^'ludes that there is a very high 
P^ elation between heavy cigarette 


^ging and cancer of the lung, which in 
turn received enormous press coverage. It 
became a big story. 

(BY MR. LEYH) Do you know whether or not 
epidemiological studies from 1950 forward 
have been a significant part of the medical 
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community's assessment of the health risks 
associated with cigarette smoking? 


91 


IT 7 





MR. KACZYNSKI: Objection. 

I haven't really studied that question. 

(BY MR. LEYH) So you don't know how 
important epidemiological data has been to 
Surgeons General or others in the medical 
community? 


I could only guess and presume that 
■ the long run, it's one form of study 
: has played a role in the thinking of 
medical community and certainly in 
.ic awareness with respect to issues 
ited to smoking and health. 

., you've read the '64 Surgeon 
sral's report; is that right? 
iven't read the whole report. 


Do jou recall anything in there about 


emiological studies? 

mber of these studies are referenced 


in the Surgeon General's report. 

Have you read other Surgeons General's 
reports? 

Probably the best answer would be no, 
because my assignment in this assignment 
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was to go into the 1960s, '65, '68 in that 

time frame, and I think I somewhere maybe 
have a copy of -- I can't even give you 
the years. There's a report in 1978. 
What’s it on; do you know the title? 

No . 


Okay . 

I haven't really cracked the cover of it. 
fright. You didn't look at it for this 





l^emiological studies on the health risk 
^igarette smoking began and continued 
ir 1950; is that right? 
fn't want to put -- 1 would say there 

a very significant buildup after 

I'm just using 1950 as a general 


weren't significant in the medical 
unity's views of the risk prior to 


1950? 

I don't have any way of evaluating that. 
I haven't looked at that question. 

The Dorn article near the bottom of this 
page ? 
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Is that supposed to be mortality as 
opposed to morality? 

Yes, I hope s o. 

I thought we were back to Kellogg there 
for a moment. 

That's right. I hadn't noticed that. I' 


sorry. 





s talk about your report if we can -- 


||hich is the other part of deposition 
|bit 1. As you pointed out a few 
^tes ago, professor, there's quite a 
of historical information you 
yewed in order to formulate your 
^ions; is that right? 


V 


you 7\ in fact, identify various categories 
beg inning on Page 2 with "A.) Laws... 

incr to... Education," and you have 
"A.)," "B.)," "C.)," and I think there 


are - - 


Yes . 


I counted eight separate categories? 








94 


1 

2 

3 

4 

5 



r 


15 




24 

25 


Q 

A 

Q 


A 

Q 


A, 
Q ■ 


A 

Q 



Is that right ? 

That's correct. 

Nov?, these are general categories of 
historical sources and information that 
you believe are important to answering the 
two questions you were assigned? 

Yes . 

All right. Are there any other categories 

c 

^information that you think, bear on the 
questions you were assigned? 

rj 

®!ji not believe so. 

r ou believe you've looked at all of the 
;vant infortudtion for you to answer the 
:tions about the public awareness 
irding health risks and the public 
-eness regarding addiction? 

[n^rally speaking, yes. 
r WeT|, you said "generally speaking." It 
ids like a qualification. Are you 
ifying it? 

There may be some document out there that 
I don't know about. 

I'm talking about categories, not a single 
smoking gun document or something, just 
general categories of information. 
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You've got all of them read and reviewed 
this expert opinion; is that your 
test itnony ? 


right. Let's look at the first page, 
the first paragraph of your expert 
report. You say that you prepared it in 
^ on ®e to two questions you were asked 


o investigate. Who asked you to 
fistigate? 



s, Day. 

K he way, I've got to back up a second, 
articles contained in the source 
i a 1 document we were just talking 
do you have all of those in the 
^^^s that you've brought with you today? 
everything is there except for the 
secondary source material, the books. 

§itl§t of the ones we were talking about 
aren't there because I got them out of the 
library and returned them. 

Okay. When you say "secondary source 
material," you're referring -- 
I'm referring to books like Susan 
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Wagner's -- well, the books that are 
listed here that would have in some cases 
not much but some history, Susan Wagner, 
Robert Sobe1. 

So just here and there, there are things 

that you don't have with you? 

Books; Bader. 

Oh, you don't have Bader? 

ider is back in our library 

'Ok; 

— ^ 

• i 

1 mean is Bader here in the room? 

1 s what I mean; is Bader in the box? 
Bader is not in the box. Bader, I 
it out of the University of Houston 
•ary. I can’t remember when I returned 
a couple of months ago, perhaps, 
of the items on this document that 
■you*! didn't bring are books; is that right? 
's correct. 

you bring all the articles? 

'S 

We can look. 

Just give me your best recollection as you 
sit here. We will look later. 

I would say virtually all of the articles 
are here, yes. 
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Okay. Thanks. Now, if we could go back 
to your expert report, please. 

Who at Jones, Day asked you to 
investigate 1 ? 

The two attorneys that I first spoke with 
in this case are here in the room. 

Okay. And did you receive a telephone 
call initially? 

I did. 

*ere they both on the line at that 
7n Tt]i a 1 - 

lr. Kaczynski called me, it's in my 
|s, on August 11th, 1995, and discussed 

***4 ■ u 

[iff case with me. 

Did you see those notes here, by 

uVc e ? 

p* 

i saw them. Yes, they are there. 
:hese them? 

those are all of the notes. 

\e hand you what we’ve marked as 
Exhibit 5 and ask you to identify 
Exhibit 5. 

These would be my handwritten or typed 
notes of matters relating to this 
particular case. 
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And you've included notes of the telephone 
call you received from Mr- Kaczynski on 
August 11th? 

Yes, I did. 

All right. And feel free to refer to 
those notes. What exactly did he say to 
you when he telephoned? 

He told me about this particular case, 
yp|||j|ided me with some background 
^information, and asked me whether I would 
lerhaps interested or would have the 
to review historical questions with 
iect to this particular case. 

How long did you talk to him at 
t i me ? 

going to have to guess. I would say 
lay have talked for an hour. 

Did}you during the course of that 

r ersation share some of your ideas with 
| about the history of tobacco in the 
United States.- 1 

Well, we had had conversations before, 
many. 

You and Mr. Kaczynski? 

Yes . 
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How long have you known him? 

I've known Mr. Kaczynski since May of -- I 
first met. him in May of 1994. 

And what were the circumstances of that 
meeting? 

He and another attorney from Jones, Day by 
the name of Paul Koethe -- 

THE WITNESS: Do you want me 

to spell that for you? 



THE COURT REPORTER: Yes, 


please 


THE WITNESS: K-O-e-t-h-e. 


ew down to Houston and. talked with me 


the possibility of engaging in 
Historical research relevant to tobacco 




MR. LEYH) When they came to Houston 

i 

eet you, did they talk to you about 


ricular cases in litigation? 

oil' t recall particular cases, but I do 


know that I recalx that they mentioned 
that there were cases. 

Do you recall if they mentioned any 
particular cases by name? 

I don't recall that they mentioned any 
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particular cases by name. 

Did they review past or pending litigation 
in which the tobacco companies were 
involved? 

As I remember, we talked very generally 
along those lines. 

Did they indicate wha^ the issues were 
that were sometimes in dispute in 



-Ye 



ygigation? 


what did they say about those issues? 
it did they -- how did they describe 




SI, what I remember from that 
'ersation, it's been a while back, we 

-J& 

:ed about general issues having to do 
fe|h public awareness, what the public 
wou|ld have been aware of at particular 
sffjpash t s in time, that sort of thing. 

IWtl they tell you that public awareness 
was an important legal question? 

Yes . 

Did they tell you why they believed it 
was ? 


Well, I had some, I mean, I had some 
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background knowledge of this. It wasn't 
that this was fresh information. 

Where did you get your background 
knowledge ? 

Well, from a whole variety of sources. 

One can certainly read about cases in 
newspapers, and I've been interested in 
product liability litigation as it relates 
[uestions having to do with drinking 
alcoholism. Drinking in America has 
cited in cases, so I've followed some 
:hat. And there was -- I guess that 
.d be the best example I could give 

I mean, product liability litigation 
not a new subject to me. 

you tell me, professor, what your 
:rstanding was in May of '94 at the 
tim§ of your meeting with Mr. Ka’czynski 





the other gentleman, what your 
rstanding was of the way in which 
public awareness was an important legal 
issue in litigation? 

Well, I'm not quite sure how to answer 
that question. Could you restate the 
question, please? 
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You indicated that you were generally 
familiar with -- 
Yes . 


102 


-- how this product liability litigation 
works and had some background. I'm trying 
to understand how you thought about it, 
public awareness, in the context of 
tobacco litigation? 

^-Q,k ay. Well, it would be referring to 


pi^es before, historically speaking, 
jP^ijore you actually had warning labels on 


|ious kinds of products. 

| what's youi understanding of how those 
^erences were important legally, 

|erences to warnings before the -- 
lerences to - - 


blic awareness before the warnings were 




f printed? 



|lic awareness before the warnings, 

|1, my understanding would be that if 


the public wasn't aware that would have 
one effect; if the public was aware, that 
would have a different effect. 

If the public was aware, the legal effect 
would be what in your understanding? 
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Well, it would depend on the 
circumstances, but if the public was aware 
and the public fully understood that would 
have a distinct effect on the outcome of 
the cases, 

What would that distinct effect be? 

MR, KAC2YNSKI: Objection. 
Well, “ can't - - 

*What is your understanding of what that 

distinct effect would likely be? 

r 

distinct effect would likely be that 
ii|&|iwould be hard to prove that the 
individual did not know that using a 
yajysyfc icu 1 ar product may be hazardous in 


m$ way. 


| you knew that -- you believe that if' 
individual knew a product was hazardous 
:Vias suing for injuries related to the 

f 

^of the product, that: individual was 
I likely to lose; is that right? 


I knew that probably wouldn't help that 
individual's case. 

Now, what's the nature of your interest, 
other than your book is mentioned from 
time to time, in the product liability 
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litigation involving alcohol? 

Well, actually 1 was contacted about 
serving as an expert witness in a case 
involving a person who drank herself to 
death, and that raised all sorts of 
liability questions. That was back, and 
I'm going to guess at the year, it could 
have been anywhere between '89 and '91. 
jmdj I met with attorneys dealing with that 


icular case in Austin, Texas. We 
:ed about the issues, and in the end, 

. was the sum total of that particular 


t: a Texas case? 


!pmf| were the attorneys? 

|^sr U Botts in Austin. 

They represent the defendant; do you know? 


you provide them with any written 


materials? 


Did you just share your ideas with them on 
one occasion? 

I met v/ith them one time for about four 
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hours. 

Do you know how that litigation ended? 

I honestly don't. 

You said that you had met or talked to 
Mr. Kaczynski a couple of times prior to 
your August 11 meeting, and you told me 
about the May '94 visit. 

Yes. 



was the next occasion you had to 
with Mr. Kaczynski? 


? WeTl, I can't really be sure, but I know 


it would nave been sometime during 
summer because I believe it was 
Kaczynski who called rne about possibly 
|g research in regard to a case that 
based in Indiana, 
lyou ever do that research? 





, I started to. Let me put that 
qualifier in there. 

Why did you stop? 

Because the attorneys asked me to stop. 
Do you know why they asked you to stop? 


No . 
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Was it research about public awareness of 
the risk of cigarette smoking? 

Yes . 


was it generally the same kind of research 
you've done for the Burton case? 

Yes. 

Did you tell Mr. Kaczynski back in May 
of '94 when you met him that you believe 
there were high levels of public 
kwaxeness on the risk of cigarette 




b-b.y-kal 

iMi 




^ny point in time? 

if Did I tell him that in May of 1994? 




fffcj^you have that opinion in May of 1994 ? 
^^dn' t have an opinion in May of 1994. 
^^^ had never looked at that question 

Not that particular question. 

Have you ever published anything on 
tobacco? 


Have you ever presented a paper at a 


UNITED REPORTING,INC. 


713} 681*9800 


http://legacy.library.ucsf.eQia>tliicb , elvb|t}^aflOi^|adfr.industrydocuments.ucsf.edu/docs/sxhl0001 








107 


professional meeting on tobacco? 





You have a work in progress, however, on 
smoking; is that right? 

That is correct. 

What is the nature of that work? 

The nature of that work is to consider -- 
well, the working title of the book, which 


^ar from being a book at this 
i^ticular point, is Prohibitionism on the 
^ire of Coercive Reform in America, and 
Uln co - authoring that with Mark Lender. 


We're going to carry forward on 
of the themes that we set up in 


in America with what is a very 


. 11e1 movement, as I learned in doing 
Drinking in America research, having 


to to with smoking in America. So we're 


to put those two subjects together 
.aatJaaA? see what kind of patterns we come up 
with. 

What do you mean by "coercive reform" in 

the context - - 

Prohibitionism. 

You mean laws prohibiting the use of 
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cigarett e s ? 

Laws prohibiting the use of any product. 
Any? 

Well, cigarettes. The book will look at 
tobacco products, of which cigarettes I 
guess today is the most common form, and 
with respect to alcohol. 

Where in the American life do you see the 


tus for the laws prohibiting the use 




I: don't have to have an amendment to the 
jstitution to have prohibition, 
gjjist asked the question: Where in 

fican life do you see the impetus for 
^ prohibiting the use of cigarettes. I 
%'t say it had to be a Constitutional 


K^idment . 

WeT\, if you want a specific example from 


I would suppose that some might say that 
the Food and Drug Administration may -- 
Kessler is a prohibitionist? 

Yes, in his way. 

Okay. When you say "some might say," 
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that, in fact, is your opinion; is that 
right? 

I'm not sure whether I've made up my mind 
on that. I would best leave it at that. 

As of today, is it your opinion? 

As of today, is it my opinion? 

Yes . 

Not as of today. 

k. 

^ you think of any other, other than the 
sources of prohibition as you put it 
respect to cigarettes? 

■ces? 

4 what’s giving rise to the prohibition 
you're describing? 

^uld suppose it wouldn't be all that 
:imilar from the kind of anti-cigarette 
that were passed by 15 states between 




the)1890s and the 1920s, one of which was 


ias. And that is, that there is a 
.th risk concern, and that, as would be 
argued at that particular time and as is, 

I believe, in some instances argued today, 
the government being aware of that risk 
whether it be at the state level or the 
federal level or perhaps even at the local 
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level, should abolish the use of those 
products. 

Is it your opinion, professor, that the 
Surgeon General's office at any time since 
1957 has been prohibitionist with respect 
to cigarette products? 

Well, when you -- let me preface this by 
saying, prohibitionist in the sense that 
Jpyyf would like to see the product off the 
sna sket ? 

"•f*" | 

irPPnibitionist in -- 


>n't. mean in the Constitutional sense 
i we're talking about prohibitionism. 


I mean a kind of de facto prohibition? 
l|, that's what I meant all along. 

%t's different than the alcohol 


f*al©ihibit ioni st movement at least in that 



senjse ? 


E l, the alcohol prohibitionist movement 
ved that prohibition doesn't work. 

But with respect to the Constitutional 
dimension - - 

That's right. When I say prohibitionism, 
I don't mean the prohibition amendment, 
the 18 th Amendment to the Constitution. 





Ill 


You don't mean -- 

I mean, finding ways for all practical 
purposes to eliminate the particular 
product from the marketplace. Well, it's 
difficult for me to say, but beyond David 
Kessler, the FDA, oh, I think there are 
some strong anti-tobacco advocates in 
Congress; Henry Waxman's name will come to 



gpHe-^ a prohibitionist in this de facto 
ie? 

sure if Waxman had his way, he would 
some means short of a Constitutional 
idment to take the product off the 
:et, or legislate it out of existence 



•egulate it out of existence, which 
tj&|re are ways that this can be done. 


Can]you think of any other leading 
libitionist of tobacco? 

>ably we would put Surgeon General 
C. Everett Koop, those kinds of people. 
Is prohibitionism in this de facto sense 
necessarily bad? 

MR. KACZYNSKI: Objection. 
That's not something that we're going to 
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5 A 


T ^ 


discuss in our book one way or the other. 
(BY MR, LEYH) Okay. Your book is 
designed to offer an objective description 
of what; yo.u described as prohibition? 
Hopefully of the phenomenon in American 
history. 

And is that the same basic goal you had in 



3 



^ < 

h f^ objective description; right? 


making value judgments about the thing 
re describing? 


‘ied very hard not to make value 


□Jdgment s . 



I^you're trying hard to do the same with 
iiacco prohibitionism? 
rs'Olutely . 


K3VOU have an opinion, however, 


^^spective of what your goal is in the 
book as to whether or not tobacco 
prohibition would be a good or bad thing? 

I think that in a free society, 
individuals should be given a choice as to 
what risks they want to assume with 
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respect to their lives. 

Okay. So you would as a personal matter 
not support lots of regulation of tobacco 
fair statement? 

I would -- no, I don't think that's the 
case . 

Okay. Why not? 

Well, I think this goes back to what we 
*were talking about before. If a person 


pSmokes and someone else objects to it, 
hsfejh&h the person who is objecting has 
^^Aits in society, too. So the notion 
: that someone should step outside to have 
yJuypirette doesn't bother me in the least 


seems reasonable? 


blut ely. 

| 

t's an accommodation to the interest of 

I 

general good? 


' s right . 

There's a sort of republicanism that 
supports that position; right? 

Well, i guess. I'm not sure I want to 
elevate it to tnat level status. 

All right, What other regulations of 



UNITED REPORTING,INC. (713) 681-9800 


http://legacy.library.ucsf.eQia>tliicb , elvb|t}^aflOi^|adfr.industrydocuments.ucsf.edu/docs/sxhl0001 






114 





tobacco do you think are reasonable as 
accommodations to the general good? 

I think it's been very good to, this is my 
personal opinion, eliminate smoking on 
airplane flights within the continental 
United States. I think that's in 
everyone's best interest. I certainly 
would support legislation designed to 
^t the access of minors to tobacco 
>ra^ucts. These would be examples that I 
jd give you. 

iWould you support that legislation 

i 

f 

irding minors? 

I think that individuals, a personal 
lion, should try to get a little bit of 
jrience under their belts; and they 
: 1 d be informed of the possible 
^consequence s for themselves before they 

the decision as to whether they want 
|moke. 

Okay. You believe cigarette smoking is a 
risk-taking behavior, don't you? 

MR. KACZYNSKI: Objection. 

Are you asking ne for my personal 
opinion? 



CO 

CD 
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(BY MR. LEYH) Well, you said there are 
consequences to minors. I assume they 
were the health risks. 

There are possible health risks, yes. 
Those are the consequences you think 
minors should be fully advised of before 
they make the choice to smoke? 

That' s correct. 

|| you also believe, do you not, 
r^essor, that adults should be aware of 
I risks in order to make an informed 
ice whether they want to assume the 


ur society, I can't imagine there 
t an adult out there who is not aware 
there may be some risk. 





familiar with your opinion in that 



reco rd, and that's an opinion with respect 
gStfhat Americans know at some point in 
My question is different. 

Okay. 

It's not about what Americans know in some 
point in time. It's about as a general 
matter, do you think before one can be 
said to exercise a free choice in assuming 
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a risky behavior, they need to know what 
the risks are associated with the 
behavior? 

MR. KACZYNSKI: Objection. 

(BY MR. LEYH) Is that right? 

I guess that would depend on the 
circumstances. 

What circumstances? 

, if a person has been repeatedly told 
in^chool over and over again smoking may 
^be good for one's health -- 
re going back to the empirical word on 
I'm trying to ask a conceptual 
! t i o n . 

MS. McDOLE: I don't think 

the witness has finished his 
statement. 

(BY] MR. LEYH) .Sorry, professor.' 

, I think if a person has been 
iatedly told in an educational 
situation smoking may not be good for his 
or her health, then that person has been 
informed; and ac that point, they ought to 
be in a position to make a logical 
choice - - 
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Okay . 

- * whether they want to assume whatever 
risks they have been warned about. 

All right. Now, I want to ask you about 
whether they are making a free choice 
about that same risk. 

Uh- huh. 

One year prior to the point at which 

're informed about the risks, at that 
t antecedent to their understanding of 
jjrisks. are they making a free choice 
ngaging in the risks? 

MR. KACZYNSKI: Objection, 

not clear. Are you asking me about my 
opinion on these matters, or 


. LEYH) I'm asking about your 








‘opinions, yes, sir. 

So give me the question again, 


I'd be happy to. You responded to the 
last question by saying I believe that a 
person who has been repeatedly told about 
a risk understands what the risk is and 
makes a free choice in engaging in that 
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1 


conduct. 



My question now is how about one 
year prior to the time they're informed 
about the risks. If they engage in the 
conduct then, is that the same free 
choice? 




MR. KACZYNSKI: Objection. 

Well, in our modern society, it would be 
ually impossible because they are 
ea^hing children at preschool levels 
"*t the dangers alleged of various 
ucts . 

MR. LEYH) Well, I don't care about 
historical epoch you want to talk 
t. I just want to talk about a 
ral matter, and it is: Can you be 
rant of the risks and still exercise 



fre^ choice when you engage in the 
s&vior ? 

MR. KACZYNSKI: Objection. 


(BY MR. LEYH) Is your choice a free one 
if you don't know the risks of the 
conduct? 

MR KACZYNSKI: Objection. 

I would have to -- this is strictly a 
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A , 
Q- 

A 

Q 

A 


philosophical answer because it doesn't 
necessarily relate to anything other than 
the question. It is a free one. 

(BY MR. LEYH) So it's fair to say one 
need not know the risks in order to freely 
choose a conduct, in your opinion? 

MR. KACZYNSKI: Objection. 

That's not what I said. 

IR. LEYH) It's not? How is it 






^if^erent? 

IP^Piid that the choice is a free one. 


is that different from what I said? 

, what did you say? 

MR. KACZYNSKI; Can I make an 
objection, and then you can go on. 
If not clear in his report, he's 
.being tendered as an expert on the 
public awareness in the issues of 
smoking and health. So far he's 
been asked opinions on political 
philosophy, risk decision-making 
process, and medical questions 
about what the consensus in the 
medical community is. 

You can ask him anything you 
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want just so it's understood in the 
record that's not what he's for and 
that's not what he's offered as, so 
with that objection ~- 

MR. LEYH: If you think what 

we've been talking about is not 
relevant to his credibility as an 
expert or his opinions in this 
case, then I suggest that you 
reassess your expert witness. 

MR. LEYH) Now, the question is -- 

THE WITNESS: Can we take a 
ten-minute break? 

MR. LEYH: Would you mind 

waiting until closer to noon, since 
we have to break then anyway? 

MS. McDOLE: I would welcome 


a break. 


THE WITNESS: Take a 


two-minute break? 


MR. LEYH: All right. Let's 


do that. 


(A brief recess was taken.) 
(BY MR. LEYH} Professor Martin, do you 
know why you were asked to end your 








1 
2 

3 

4 

5 
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25 


A . 

Q. 


A 

Q 

A . 

Q. 


research for the sake of this report in 
the 1960s r in the mid-1960s? 

I would have to assume that's because 
cigarette warning labels began to appear 
in 1966. 

Were you told that? I mean, were you told 
that that's why you should stop your 
research in the mid-Sixties? 

t remember specifically that I was 
that specifically, but it was an 
>us assumption to make. 

|me refer you to the first paragraph of 
report where you say, and you're 
llPlIiribing the second question you were 
t (5 address? 






|said that you were asked to consider 
the ^subject of public awareness in regard 
|he alleged addictive or habit - forming 
pities of smoking,* do you see that? 

Top of Page 2? 

Well, we have different copies. I'm in 
the first paragraph. 

Oh, okay. 

I think you restate the point elsewhere. 
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Do you see it? 


Now, for your historical purposes, are you 
using the terms "addictive" and "habit 
forming" as synonymous? 

Well, it depends on the time and the 
circumstance for historical purposes. 

Okay. So at some point in time, they're 
^yng nymous, and at other points in time 
Nrhey are not? 



52005 1889 








addiction and habit were synonymous as 
they were used in the context of cigarette 
smoking before 1950? 

Before 1950, generally, yes. 

How about before 1960? 

Yes. 




At what point in time did they begin to 
mean something different from one another? 
"I^s^uId say after 1960. 

Is there some particular event 
Ir 1960 that was important in 
Hginguishing addiction from habit? 

but that event occurred beyond the 
lod in time that I investigated, 
is the event ? 

3, the event that I'm thinking of is 
^pronouncement, that smoking is 
saddl e t ive in the late 1980s. I can't give 
sithe exact date by the Surgeon General. 





Which is different than what was presented 
just 20-some years before that time. 

And 20-some years before that time, you're 
referring to the '64 report? 

Yes, the '64 report. 
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And it's your understanding the *64 report 
says cigarette smoking is habit: forming 
but not addictive? 

That distinction is made in the '64 
report, yes. 

Do you have an opinion as to -- strike 


that . 


Do you know if there were medical 


^organizations like the AKA or the World 
IWea'lth Organization that offered opinions 
^■BEtjween 1964 and 1988 on whether cigarette 
iHfeJ^king was addictive or habit forming? 
^TveJ^l, the AMA chose not to endorse the '64 


: 0 eon General's report, and I really 


iven't: investigated that question. 

non 

lJvou know what the World Health 




nization's views of cigarette smoking 


^a-e^n addiction or habit or a dependence 
fiPPII^e between '64 and ' 88 ? 

, I have to state that I recall 
reading some articles in which the World 
Health Organization was mentioned, and I 
would only be guessing at a date. That 
really doesn't have anything to do with 
the material that I was looking at. 
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Do you recall what the World Health 
Organization said about cigarette smoking 
as an addiction? 

Yes, the world Health Organization at some 
point declared cigarette smoking 
addictive, but 1 can't give you a specific 
date. I won't give you a specific date 
because I don't recall. 


►ou know if it was before 1988 when the 
[eon General - - 

it was before 1988 as I recall. 

; he Surgeon General's report wasn't the 
it authoritative suggestion that 
irette smoking was addictive; is that 


MR. KACZYNSKI: Objection, 

s not asked to look and investigate 


.thelWorld Health Organization. 


|s,ypjl^MR. LEYH) So you don't know the 
^ll^^er to that question? 

I don't know what you mean by the term 
"authoritative." 

Well, is the World Health Organization a 
respected medical body? 

Depends on who you talk to. 
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I'm talking to you, professor. 

Okay. 

I'm not talking to anybody else. Is it -- 
in your opinion is the World Health 
Organization a respected medical body? 

Yes . 

That's what I mean by authoritative. 

Well, I think we could argue the semantics 


espect versus authoritative for the 


several days. 

P^bother if I just told you for the 







ose of my question? 


| the purpose of my answer, I won't 
4te the two. 

bright. What's authoritative then, if 


want to argue semantics' 
nd dispute. 


Beyond dispute? 

J; *k|fc|pnd dispute , 
lliill|e me an example . 

That automobile engines are a source of 
air pollution. 

Surgeon General's report in 1988 is not 
authoritative in your judgment; is that 
right ? 
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24 
2 5 


I'm just: asking you a new question. Now, 
will you tell me the answer to it? 

Well, I'm not sure; and the best thing I 
can say to you about this, when someone 
says addiction anymore, that's a term that 
from my point of view has become so vague 
as to almost be meaningless in modern 
ica . 




'88 Surgeon General's 



ou know what they said about 


lotion? 

ijl didn't read the report. 

Sou know whether their definition was 
Hague as to be meaningless? 
yj^dj m * t know anything about what their 
Munition was in the 19B8 report because 
flPfliPl was not what I was asked to 
investigate. 

I'm not asking you about what you were 
asked to investigate. I'm asking you 
about the '88 Surgeon General's retort. 
Okay? The question relating to that 
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report is, is it your opinion that the '88 
Surgeon General's report is authoritative 
given your definition of authoritative? 

MR. KACZYNSKI: Objection. 


I don ' t 
(BY MR. 
Page 1, 
answers 



know. 

LEYH) Now, at the bottom of 
as you're offering your general 
to the two questions, you say 
2.) A vast amount of information 



been disseminated to the general 
ic and has resulted in very high 
Is of public awareness and 
rstanding with respect to potential 
iculties in quitting smoking." 

When you looked at this second 


^Jestion, which is what's the level of 

^frariyiic awareness about addictive or 

\ 

^.t-forming qualities of smoking, did 
understand quitting smoking to be a 
sure of public awareness about 
addictive or habit-forming qualities? 
What I meant by that was that the people 
understood it might be difficult to quit 
smoking. 

And my question is, is it your 
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Q 

A 



understanding that that difficulty is a 
measure of their understanding of the 
addictive or habit-forming qualities of 
smoking ? 

Yes. 

Okay. Are they basically the same thing, 
in your opinion, for the sake of your 
historical analysis here? 

. if something is, qu ot e - unquote , 
raddsi.cti.ve or habit forming, that means 
difficult to quit. 

'■our opinion? 

opinion, it was certainly stated 
and over in everything I read, so I 
|ss my opinion would reflect the 

Aerials that X read. 

Ss< 

jjj you familiar with the state-of-the-art 
sconce on smoking cessation? 

not a scientist and I'm not a medical 
;or. 

So there may well be many things that go 
into whether or not it's difficult to quit 
smoking that you're unaware of, I assume; 
is that; correct? 

MR. KACZYNSKI: Objection. 
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I don't know because I'm not a medical 
doctor or scientist. 

(BY MR. LEYH) But it is fair to say for 
the sake of your historical report that 
it's your opinion if something is harder 
to quit, it's more addictive? 

If something is harder to quit, it is more 
addictive? 


er to stop doing, like smoking, then 


it "fiust be more addictive. That's your 
IPP^ion, isn't -. t ? 

addictive if it's harder to quit 








know what that means, 

, it means that if it's more difficult 
fllSa&i an individual to stop smoking, it's 
; you]: opinion that smoking must be more 


cti.ve than less addictive? 


It’s not your opinion? 

I don't understand what you're talking 
about. 

Well, I'm trying to figure out what you 
mean by potential difficulties 
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What I mean 

Let me finish the question. What you mean 
by potential difficulties in quitting 
smoking as it relates to measuring public 
awareness of the addictive qualities of 
smoking. 

Virtually every document I read from 
primary school textbooks through newspaper 
Icicles that covered everything from 
le-fehods to quit to, perhaps, various 
|ups one might join to quit, all made 
rpoint that it was probably going to be 
|ficult to quit once you started smoking 
had formed the habit. 

is harder for some people to 
ft , did these sources suggest that it 
more addictive? 

Dc^you mean for some people it's more 
^ficult to quit than other people; is 
it what you're asking? 

I'm asking if it's the case in these 
sources you examined that if certain 
individuals have a more difficult time 
quitting smoking, does it follow that they 
are more addicted to smoking? 
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MR. KACZYNSKI: Objection. 

I can't really answer that. That's 
calling for medical information. 

(BY MR. LEYH) I'm asking if the sources 
just reported that. You just told me what 
they reported on something else. I'm 
asking if they reported on that. 

The sources report different ways of 
p||jg^tting, and the sources make it clear 
^th'SKt some people may have a more difficult 
Nfflle quitting than other people. That's 
^^^t I can recall at this point. 

S ly. Let me ask you about in the middle 
(the page you've got -l.)" Vou say, "A 
variety of information has been 
i|f?igeminated to the general public and has 
u 11 e d in very high levels of public 
, awareness and understanding about the 


mdsibility of serious diseases... being 
4^ociated with smoking," and I left out a 
phrase there. 

Now, is this information the sort 
of information we were talking about this 
morning under various headings like health 
and political and so on? 
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Are you referring to serious diseases? 

I'm referring to what you're talking about 
here. That's the question. 

If we take the phrase "serious diseases," 
the serious diseases that are being 
referred to over and over again in 
newspapers, textbooks, pamphlets, tracts, 
whatever it might be, television programs, 


nd on and on, the serious diseases 


fhal| are named are heart disease, 
circulatory diseases, or diseases of the 
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Americans were aware of with respect to 
health risks. 

Would you answer my question? 

I wasn't asked specifically to comment on 
David Burton. 

Your opinion as represented in your expert 
report, Exhibit 1, does not specifically 
address what David Burton knew about the 

c 

!h]=&y|th risk of smoking, does it? 


it does not 


lessor, we'vu been talking in general 
|s today about various sources of 
gfrmation about health and smoking and 
^twentieth century in America. Is it 
^ to say that up until, say, 1960, that 
le were disputes about whether or not 


HS-g^rette smoking was a health risk? 
Yesj there were some disputes. 


H$&s|g|is it fair to say that throughout the 
^ta|od 1900 to 1960 there were those who 
communicated information to the public to 
suggest that cigarette smoking was not a 
risk-taking behavior? 

There were very few. 

Is it fair to say that between 1900 and 
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1960, there were those who communicated to 
the public the following idea: We don't 
know whether or not cigarette smoking 
causes adverse health effects? 


Yes . 


And were there a significant number of 
those who said we don't know whether 
cigarette smoking causes adverse health 



cts or not? 


MR- KACZYNSKI: Object to 


form. 



1, I'm not sure how to define 


u^gnlficant number," but probably not an 
^^|rwhelming number, no. 

MR. LEYH) Who were these persons or 
^^anizations that suggested between 1900 
gjfnd i960 that cigarette smoking -- it's 

known whether or not cigarette smoking 
Lcxaates health risks? 


|l, based on the material that I went 


through, and let me draw from the regional 
and local newspapers, the Kansas City 
papers, the Springfield, papers, and the 
F.mnoria Gazette , that there were two types 
of comments that would be made. 
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2 

3 

4 

5 



Ny. 


15 


136 


24 

25 


Q ■ 


Yyv. v.v -Av; 


A . 


Q . 



One type of comment would be, we 
are not sure. We need more research. 

Those comments would come from either a 
spokesperson of the tobacco company or in 
the Fifties from a person by the name of 
Clarence Cook Little who chaired the 
Tobacco Industry Research Committee. 

And then the second category would 
’ dentists and researchers themselves 
would say we are not sure of the 
lal process. 

Hjy, you prefaced your answer by saying, 

:ed on the material I went through." 

'ou know if your answer would be the 
based upon all of the material about 
:h you have knowledge? 

I would say it would be fundamentally 
the) same , 

And if I asked about instead of 
, up through I960, if I asked about up 
through the present, are there people who 
say that we don't know whether or not 
cigarette smoking causes adverse health 
effects, would vour answer be the same or 
would it be different? 
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Well, I wasn't asked to look at materials 
beyond the mid-1960s. 

But you have some knowledge of materials 
beyond then, don't you? 

Well, I've read a few things. I would 
have to base it on what I read, and 1 
would say fundamentally the same, yes. 
Okay. So it's your understanding that 
K sftda v the tobacco companies generally say 


h-^t we're not sure if cigarette smoking 
^l^es health diseases, or diseases. We 
more research. Is that your 


ferstariding? 

Il , I haven't studied that question in 
jticular, so anything like that would be 
|uess on my part. 

It is your best judgment with respect to 


that ? 


That. I can't be sure. 

don't know one way or the other? 
{Witness nods head.) 

Is that the same for scientific 
researchers that you don't know whether or 
not there are scientific researchers 
■independent of the tobacco companies who 
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today take the position that we just don't 
know whether or not? 

I really don't. 

Okay. Now, you mentioned Little and the 
TIRC in the Fifties? 

Yes. 

Were they doing anything to communicate 
their views to the public, TIRC? 

1 recall a few news articles that 
hnav have commented on research that was 
P#orted by the TIRC. And there were 

news articles announcing the TIRC in 
1954 that appeared in various 
^il^rs, and there was a statement, I 

* that was in 1954, too, that was put 
pHfl^by the TIRC. 

Frank statement, is that what you're 
'talking about? 

^M what is your understanding of what the 
Frank statement was? 

Well, the Frank statement, and I don't 
have the document in front of me so this 
would be purely generalized. 

Is it in your files? 
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I don't believe so. 

You didn't look at it for the purpose of 
this expert opinion? 

Well, if it appeared in The New York Tim< 
in 1954, it would be there. 

I'm sorry. I interrupted you. Go ahead 
and tell me. 

My understanding of the Frank statement 


i that it did two things. First of all. 



t eviewed a lot of the research that had 


published and made aware the public 
a previous period of time, and then 
lid we need further research and we 



mere information before we conclude 
way or the other. 

ou recall whether it said there is a 
^iroversy, and we need to determine 
whether there's an/ merit to the claim 
s fe ja aK fr- smoking causes disease? 

IpPi^aid that there had been a number of 
studies, and chat in and of itself would 
suggest that there may be some differences 
of opinion. 

That's basically the position that you 
understand the tobacco companies have had 












throughout recent history up until today? 
Through the mid-1960s, I've read comments 
of which there are very few, by the way, 
in terms of the total numbers of articles 
and newspaper stories that are out there 
in which individuals have said we don't 
know for sure and we need further 
research. 

re talking about, now, tobacco company 
dements? 

talking about someone who a reporter 
have called up who may have been 
.oyed by a tobacco company. 

Pfyou aware of any public relations 
is that work for tobacco companies and 
contributed to public information 
it the health risks associated with 
^ci^g| i r e 11 e smoking? 

>n't really know much about that, no. 

Do you know whether or not the 
Frank statement was understood by the 
public? 

MR. KACZYNSKI: Objection. 

I don't have anv way of knowing what the 
public derived f roni the Frank statement . 
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(BY MR. LEYH) Or from any other things in 

the public domain? 

MR. KACZYNSKI: Objection; 

vague. 

(BY MR. LEYH 5 Well, let's be clear. You 
don't have any way of understanding what 
the public derived from the Frank 
statement; right? 

t's correct. 

Iyour ability to ascertain what the 
Pllic understands any different with 
^rarri to the sources of information you 
cuss in your report? 

1, yes, because in 1954, there was a 
lup Poll that is discussed in the 
ort; and I don't remember the exact 
SHJrding, but it says something to the 
T^fect if you've seen or heard reports 
tely that cancer may be - - I'm sorry 
at smoking may be a cause of cancer, and 
90 percent of the American people said 
yes. So that would be an indication to me 
that a very substantial proportion of the 
population was aware of the issue with 
respect to cancer. 
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Well, were 90 percent of the American 
people polled in that poll? 

I don't know of any polling that ever 
polled 90 percent of anyone. 

I don't know either. I take it that you 
infer that the 90-percent response rate 
means that 90 percent of the American 
public would have an affirmative answer to 



question' 



(Ms. Me Do1e entered the 


deposition room.) 

| what it says is that the Gallup 
imitation, which claims to have a high 



^^ree of accuracy in its samples, says 

PMUft 90 percent of the American people 

:■ $ 

^Swered that question in the affirmative 


Ftet^ MR. IiEYH) That's what the Gallup Poll 

pnuuuMgu 

hs&aJk ■ 9 0 percent 


me finish. The Gallup Poll says 
90 percent of the American people answered 
that question in the affirmative; correct? 
It says 90 percent of the respondents, 
which is meant to be a representative 
sample of the American people, answered 
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that question in the affirmative. 

Now, we aie talking about 90 percent of 
the respondents, and you understand that 
to mean that it's a reflection of 

90 percent of the American people; is that 
correct? 

That's correct. 

You understand that because you rely on 
Ga " lu P organization as a reputable 
v?°i ling or9ani2ation ; is that right? 


p^' was that information about lung 
^er in that '54 Gallup Poll question 
l| on ly source of information the public 
|d^in 1954 about the risks regarding lung 
| er from cigarette smoking? 





fse me, the only source of 
Affirmation? 

' that's a bad question. 
kJLrf Were there contrary opinions 
expressed to the public in 1954 about 
whether or not cigarette smoking causes 
lung cancer? 

Contrary opinions? 

Yes, contrary to the belief that there's 
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an association between cigarette smoking 

i 

and lung cancer? 

I think that's rather difficult for me to 
answer. I'm going through the, as best I 
can, the various materials that I've read 
in 1954, and it would depend, I guess, on 
how one interpreted the -- 
Let me withdraw. I'll withdraw the 


1 1 1 on 


1s 

■rta 




You said earlier you weren't 


a^liar with any tobacco-supported public 
^ticns work; correct? 


not looked into that issue . 


Lp let me just talk about tobacco 


banies' statements, statements made by 

loyees or representatives of any of the 

* 

licco companies. Are you aware of any 
^ statements between 1950 and 1996 
girding the health risks of smoking? 
Iperiod that I looked at between 1950 


and 1965, 1966, depending on the cutoff 

date, there were statements made? and I 
would estimate they would represent in 
terms of coverage 2 to 3 percent of the 
total volume of articles that were out 















145 



there. 

Okay. And do you know if the public was 
aware of those tobacco company statements? 
Well, if they read those articles. 

Were they any less aware of them than they 
are allegedly aware of the things that you 
attribute to the public awareness in the 
Fifties and Sixties? 

;W4pIi|, this is a rough number, again, when 



in forty to fifty articles may have 


onejcomment by one tobacco representative, 


|re not talking a very significant 
portion of the total volume of 




terials that wculd have been made 


lable to the public through 


n& *^P a P ers 



L So you think -- as it relates to 
Icco company statements, you think it's 
ty insignificant in terms of the 
^all public awareness? 


Absolut ely. 


All right. You think that, largely, 1 take 
it, because of the volume of statements 
about health and smoking -- 

There is a second factor', and that is that 
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many of these statements would not appear 
in the upper half or upper third or upper 
fourth of these articles. Many of them 
would be an, oh, by the way, we have yet 
further information from Hammond or Horn 
or whatever scientific group it was, and 
there would be a couple of paragraphs from 
the end what some person would say from a 
Ikcco company. And they invariably 

say, well, we need further research 




njjjihie subject. 

's the Tobacco Institute? 
cco Institute? 



s . 



I Tobacco Institute was and is, if it's 
■Tvi 1i in existence and I honestly don't 



rToW, a trade organization based in 
^^.ington, D.C., founded, I'm going to 
at the date, around 1958, maybe it 
*walP 1959, late Fifties. 

What was its purpose? 

Well, 1 suppose it's like any trade 
organization based in Washington, D.C. It 
was interested in promoting its product. 

Do you know whether or not it contributed 
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to, it being the Tobacco Institute, 
contributed to the public awareness about 
the health risks of cigarette smoking? 
Based on the materials I've looked at, I 
would say it played an inconsequential 
role . 

Okay. Do you know what its budget was at 
any point in time? 

I don't . 




BWWWW 


^ou know if it had a message it sought 

Communicate to the public? 

1 

II really don't. 

you looked at any Tobacco Institute 

E ments to your knowledge? 

I haven't. 

you looked at any internal tobacco 
any documents to your knowledge? 




ou have an opinion regarding whether 
ot tobacco cigarette advertisements 
communicated to the public any information 
about the health risks of cigarette 
smoking? 

Not really. 

No opinion on that? 
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Did you look at any advertisements in the 
course of working on this case? 

Well, if I did, there were not many of 
them. 

Okay. All right. What I’d like to do is 
ask you, if you can, to rank in terms of 
their order of importance as sources of 
i^Mrniation to the public about the health 


s of smoking the eight sources that 


ou] identified in your report. You may 
ajlfiS co take a minute to flip through them 
^refresh your memory as to what they 





iif, I think that I have to state at the 
?§et different sources will have 


tiTTierent levels of importance at 
d.i± Jerent points in time. 

's a good distinction. Would it be 
fui if we spoke about sections of time 
and did it that way? Which section should 
we talk about? 

I can try. I would say if we would talk 
about the nineteenth century and into the 
early twentieth -- let's just say 







14 9 
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nineteenth century, books, pamphlets, and 
articles would be in the top. 1 think 
what I'm going to have to do is say in the 
top two or three. Anti-smoking 
organizations, and then certain kinds of 
government actions, such as state 
prohibition laws, and various -- well, 
that takes us into the twentieth century, 
'11 leave that out. Just let me 

what I was going to say there. And 

•a/scl, I would say a portion of popular 

| 

lure sources, and I'm not going to try 

! 

lank these. 

I think I've given you four that 
have been important, but certainly 
^sorts of expressions are coming into 
; the most obvious being "coffin 
pyyL^ji, " which works its way into the 
bm^ jca n vocabulary by the 1890s, if not 

So we're talking nineteenth century. 

You've identified books arid pamphlets, the 
anti-smoking groups, certain state 
prohibition laws, and popular culture; is 
that right? 
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Just let me review. Yes, that's right. 
Would you care to add any others or should 
we go t:o another period of time? 

Well, I can do this backwards. Obviously 
television and radio didn’t exist. The 
court cases that I reference are twentieth 
century, so they wouldn't fit. The 
newspapers and popular magazines I've 
ip^ed at are primarily focused on the 

.w^ntieth century. 

r 1 

; right. 

ink that pretty much covers it 
rding to the material that I've looked 






:' s the next historical period you 
jjd like to bite off here? 

|ink if we would go to the period 1900 
e t' s say, into the 19 -- let's just 

■oughly up to the Second World War, 
ily 1900 to 1940. 



Okay. 

Certainly book, pamphlets, and articles 
will remain important, especially 
pamphlets, because some of this period is 
pre-radio and television; so pamphlets 
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like Henry Ford's The Little White Slaver 
would receive widespread circulation. 

Some magazines are coming into play there, 
and I particularly point to the rise of 
popular magazines like Reader ' s 
Digest , Time . Newsweek are beginning to 
have a play. Anti-smoking associations 
are in decline really after about 1920. 

Certainly what is very, very 
IfWSrtant and may be the most important 
ic|or in this group would be the 
^lopment of school materials and 

s 

Ibooxs dealing with health issues, 

[ere states are adopting uniform 

I 

Idards with respect to what subjects 
|ld be taught in schools and what kinds 
!onfaterials teachers should use in 

I'sroDm instruction; and that is a very, 
significant development for' the 
^twe3tieth century, and that process is 
going on in many states including Kansas 
by the 1890s. So I would say probably 
that is going to emerge as the most 
significant source of public information 
in the period that we are discussing. 
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And then finally, radio is 
basically lost to us. Popular culture 
sources, increasing public awareness of 
the possible health hazards of cigarette 
by a broadening of a popular vocabulary 
about the cigarette in reference to 
"coffin sticks," "gaspers," "little white 
slaver," whatever else it might be. 

' s popular culture? 

fWjePf , I'm just putting in that general 
!Tn<| of a category. We can say popular 
jbulary; we can say popular 
■ess ions . 

gre^those the significant sources of 

ic information about cigarette smoking 
health between 1900 and 1940? 



What period would you care to 
:ess next? 

PPPft., we pass over the World War II. We 
go into the period, take the next 20 
years, up to the mid-1960s. We would find 
at the base a host of studies, 
medical-related epidemiological studies, 
other kinds of experimental laboratory 
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studies such as the experiments with 
respect to where they would paint tar on 
mice and see whether tumors would 
develop. And what we find is that 
information very, very rapidly is 
disseminated through the popular press ij 
newspapers, magazines, and also an 
increasing world of television in the 
^^ral circulation of information, 
r In the meantime, public education 


^Sinues. Information about possible 
b^letns associated with smoking will 
IPipPlinue to be emphasized in the health 
^pses at the primary and secondary 
Wills, so this will be -- additionally, 
fejs will be a critical factor. 


pTSoHre talking about, what, '45 to '65 

i—\ 


And you also will have the Federal 
IfiPPl rnment taking a more active role, 
especially in the 1950s. In the: year 
1957, Surgeon General Leroy Burney will 
make a statement to the effect that 
smoking may be a causal factor in the 
development of lung cancer, and he will 
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also make the point that he is using all 
the available resources to get that 
information to the public. 

As to that statement by the Surgeon 
General in 1957, was that disputed in the 
public domain by anybody to your 
knowledge? 

It may well have been, but I don't 

imber a specific article in terms of 
one s I looked at. 

i xj 

foyou recall, jumping ahead to the '64 
|eon General report, whether or not 
•e was a dispute about its allegations 


^girding the risks of cigarette smoking 
te public domain? 
he public domain? 




lieve that a comment was made to the 
|ct that the Surgeon General's report, 

I can't name the individual, the 
statement would have been made to the 
effect that the Surgeon General's report 
is a little more than a summary of what 
has previously been known. It breaks no 
new ground, and therefore, we need to keep 
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Now, who that statement was made by 
and who that person may have represented, 

I would presume it may have been some 
representative of one of the tobacco 
companies. 1 remember reading a statement 

to that effect. 

Just to be clear, do you take that 

hy 3 

^Slement to reflect a dispute in the 
tm*blic domain about whether or not 




Tialrette smoking -auses disease in 1964 


^ever the statement was made? 

4, "dispute" is the term you've been 

ng . 

4, I'm just wondering if you -- do you 
it to use another term? 


T^resume the person was asked to make a 

(VYAV.Wvf 

■^«k en: of that person's opinion about the 

^^geon General's report. 

^Bfessor, you're the one who is telling 
us about what the public is aware of. My 
question is, did they have information 
about a dispute with respect to the 
statements made in the '64 Surgeon 
General's report? 
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Did they - - 
The public. 

The public? 

Yes . 

Did they have information? 

About a dispute concerning the allegations 
that cigarette smoking causes disease? 

If they did, they were going to have to 
■biook very deep in the newspapers. 

^You^ don't think there was easily 

issible information to challenge the 
r report; correct? 

I 

ypuld say essentially that is correct. 
How about in 1954? Was there 
jg^yyi-ly accessible information to the 
ic challenging allegations that 
§Taretie smoking caused disease? 

"T^lShpuld say that it was about the same to 
go £>ack to the figures I've given you 
► re . 

About the same as '64? 

The numbers? 

In terms of the difficulty of finding 
inf orma tion. 

Yes, the numbers would be very similar. 
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How far back could we go and say that; 

'44, '34? I mean, where would you draw 

the line? 

Well, the newspapers that I looked at for 
this in terms of the regional and local 
newspapers -- and that is the sample that 
I am drawing on, the Kansas City, 
Springfield, Missouri, and Emporia 
Gfopfe 11 e - - begin with 1954 and end in the 


196 OS . 



r ou have any information about whether 
tot prior to 1954 anywhere in the 
:ed States the public had access to 



rmation to suggest there was a dispute 
t whether or not cigarettes caused 


: ase ? 


ire 1954? Oh, I'm sure there must have 


beeh someone somewhere who said something, 

wm& 

I can't recall anything specifically, 
illplfi c. fair to say, given the way you 
phrased that answer, that if somebody said 
something, it was not likely to have been 
a significant part of the information 
available to the public? 

That's correct. 
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Okay. You think generally speaking 
throughout the twentieth century that it's 
been a fairly one-sided presentation of 
information and evidence about the health 
risks of cigarette smoking? 

The overwhelming amount of information 
that was being made available to the 
public based on the sources that I have 
f^^^ewed was that smoking would be a 
@soihs'ce of health risks and that it could 


ifficult to quit . 

you have reviewed all the sources that 
our professional opinion you believe 


relevant to answering the questions 
ppm were assigned, haven't you? 


i,. Now if we go from 1965 to the 




>recent; , is that a chunk of time we can 
about in terms of ranking these 



l^rces? 

Well, I didn't really look beyond the 
mid-1960s, so that would be very difficult 
for me to do. 

Okay. I'm looking at, in case you want to 
be where I am, Page 2 of the report, A.) 
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The Laws and Materials Relating to Primary 
and Secondary Education. 1 ' 

Yes. 

Near the bottom of that page, half a dozen 
lines or so up, you talk about, "These 
texts, dating back tc the early twentieth 
century, uniformly describe tobacco as 
habit-forming." You're talking about -- 
you cited Kansas curriculum bulletin 



n -^he next sentence . 






IHH 


[JL^Ls hat in your file? 

^||>Kaiisas curriculum bulletin? 

it is there, a complete copy, 
other texts are you aware of that 
., . used in Kansas that contained the 

hea,1 1h messages that you described here? 

. we have quite a good number of texts 

In the file? 

In the file. 

Okay. 

I hesitate to give you a number, but it's 
a complete list of the textbooks that were 
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adopted by the Kansas Board of Education 
and that teachers in school districts 
could select from for classroom adoption. 
What you have in your file is a list, not 
the texts themselves? 

No, there are texts there, too. 

Oh, really? 


Yes . 



know whether or not any of the 
^-t^ that you have identified as texts 
|ed| in Kansas were used in the schools 
dsUf David Burton attended? 

^foii' t know whether they would have been 

_ _ 

| : ed in his particular school, but I would 


fflay^t yes, they would have to be. 

school did he go to? 
weTT*, I believe he went to a school in 
, Kansas. So I would guess the 
^rtria, whatever you call it, the 


InvpcPria, Kansas, School District. 

Whatever you call it, you don't know the 
name of the particular school he attended, 

do you? 


And you don't know, in fact, whether or 
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not that particular school used any of the 
particular texts that you've identified as 
texts used in Kansas, do you? 

They were required to, yes. 

You're assuming they used them, but do you 
actually know that? Are you speculating? 
Am I speculating? 


Yes . 



Jfofesbgl , I can't say that they used them. 

I can't say that. I have no way of 


|jwing that . 


And I take it you don't know 


|ther or not David Burton ever read any 
Ithese texts, do you? 

fl , he did say that he was aware of the 


Itslue of cancer, and presumably, he got 


t information from somewhere. And one 


couild possibly guess that may have been 


m a textbook used in his school. 


MR. LEYH: Move to strike as 





nonresponsrve. 

(BY MR. LEYH) Listen to the question 
carefully. Would you do that for me, 
professor? Do you know whether or not 
David Burton - - 
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No, I just said that. 

Let me finish. Do you know whether or not 
David Burton actually read any of the 
texts that you've identified as texts used 
in Kansas? 


Do you know what David Burton's reading 
habits were? 

aid in his deposition that he 
occasionally read the Emporia Gazette . 


eve he said in another section that he 
isionally read Time , and if I'm not 
aken, 




ou know when David Burton occasionally 


the Emj 





^didn't say. 
o u know? 


ou know when he occasionally read 


I don't recall what the context of that 


was, no 


Do you know when he occasionally read 


IllUi 
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Are you aware of any other magazines or 
newspapers or books that David Burton 
read? 


Are you aware of David Burton’s television 
viewing habits? 

What he said in his report, he didn't 
watch much TV. 

So ,to your understanding in the 1950s, 


>avid Burton didn't watch much TV? 


's what he said. 


*that true in the Sixties? 


link that's what he said, too, for the 


it 1 e s . 


I'm over now on Page 3. Have you 
in a public high school or junior 


jp school? 



Have you known anyone who has? 

My wife. 

Is that right? You say here at the bottom 
of the paragrapn that comes over from 
Page 2, "Besides textbooks, teachers in 
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Os and 1950s also began to use 


visual materials about smoking, including 
educational films, in classroom 
presentations . " 

Do you know, professor, whether or 
not educational films were ever used in 
any school David Burton attended? 




next section at 


the bottom of the 




pa'& ie . you make a statement here that says 
^variably, these groups stressed that 
Eking, once started, could be difficult 

ipP^qu it. " 


Do you see that.-* 


SI they indicate -- these groups, did 
rtr^y indicate why smoking might be 
^ficult to quit? 

C l, different groups would talk about 
ferent items, but it would usually be 
associated in some way with tobacco and 
nicotine. 

Generally, it's your testimony these 
groups would suggest 
They would tell 
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Let me finish. Would suggest that 
nicotine makes it difficult to quit 
smoking; is that your testimony? 

Or they would talk about tobacco as a 
narcotic, and they would say in turn that 
the narcotizing qualities would make it 
difficult to quit. 

Do you know if tobacco is a narcotic? 
not a scientist. 


• 

Fou^don't know one way or the other? 


^I don't. 

||jjyou familiar with any scientific 
i^ra hire that addresses -- 




^^,hether or not nicotine is a narcotic? 

familiar? No, I'm not a scientist. 
IfffSiai right. Page 4, the first sentence 
Tj^C.)" you say, "During the early 1890s 
WCTU mounted a national petition drive 
^j|§|||_i nQ for a constitutional amendment 
that would prohibit the manufacture or 
sale of cigarettes in the United States." 

were the reasons for that petition 
drive all of the reasons you gave me this 
morning when we were talking about the 
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themes in the anti-tobacco movement in the 
early twentieth century? 

Yes, they would be emphasized in different 
ways, but this came primarily cut of the 
WCTU. So it would have to do not only 
with health, but moral questions in a 
matter of preserving the good health of 
the family. 

Jtfas that the emphasis of the WCTU 


lor'alizing about tobacco? 


, the WCTU had a department in which 
Page Gaston played a prominent part. 


The, WCTU divided itself into a variety of 


|||i.rtrp.ent s. She felt that they weren't 
skiing hard enough on the issue, so she 
lyi out on her own during the 1890s. But 


5uld say, yes, the purpose of this 
ition drive was co protect health. 






PBWfcth, and home. 

iwjaJ the moral dimension the most important 
dimension to Gaston? 

Oh, I think health was very important to 
her, too. 

Okay. Well, was nealth important because 
of its effect on character, or was it 
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important for some reason having to do 
with diseases that one might get from 
cigarette smoking? 

I'm sure all of those factors came into 





play. 

None more important H hari the other? 
That's very difficult to say. 

Okay. Then, let's talk about the court 
you address on Pages 4 and 5. Did 
rsnv^of these court cases find that the 


Slcco companies were liable for harms 
2&ied by their product? 


not so far as I know. 

rou know whether or not the findings of 
court in these cases were made 



24 Q 



ailable to the public? 

«■=! findings in the case of Kansas was 


cy|rj|ainly a major point, a focal point of 
a«^ntion in Kansas in 1920 . It received 


iPPPifi e n d o u s newspaper c over a g e as to 
whether the prohibitory law in Kansas 
would continue or whether it would be 
struck down by the State supreme court 
I take it you're talking about the 
Nossaman case? 
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Yes, the Nossaman case. 

What about the others? Are those findings 
made available to the respective public? 
Those particular findings, such as Austin 
v. Tennessee, I have really no way of 
knowing. 

Is the same true for the Ross case; you 
don't know whether the findings were made 
lable to the public? 


Ross case received extensive newspaper 
rage in the Kansas City area. There 
several articles in the Kansas City 
apers about the Ross case, 
those articles about the findings at 
outcome of the Ross case, what the 
t held, or what the jury -- 
the Court held? 





li«;ve at least one article did deal 
that that I read. 

What did the Court hold in Ross? 

Well, we would have to go find the 
article. I can't remember specifically 
what the Court held. It certainly did not 
sustain Ross' claim. 
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24 

25 


So the defendant was not found liable for 
injury caused by cigarettes; right? 

I would have to guess, yes. 

And that information was communicated to 
the publ ic ? 

Yes. 




THE WITNESS: Can we take 

about a five-minute break or maybe 
a ten-minute break? 

MR. LEYH: Sure. 

1A short recess was taken.) 

MR. LEYH) Ford's White Slaver, 

i 

srefer to it on Page 6. 



^Ford's view of tobacco include this 
IS'lal dimension that we've talked about 
it was bad for your character? 


Who is Michael O'Shea? What's he a 
lessor of; do you know? 

He was a professor of education at the 
iT^ivorait-v of Wisconsin specializing in 



health-related issues. He was also a 
textbook writer. His textbooks were used 
widely throughout the United States. He 
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worked closely with John Harvey Kellogg, 
and they co-authored together. These 
texts, some of them were used in the 
Kansas schools. 

These texts that O'Shea and Kellogg wrote 
together included criticism of tobacco on 
moral grounds? 

Yes. 

k. 

Looking at the medical stuff, "G.)" 
7, did you see any references in your 
HsiS-ch of the literature, references 

1960 to a risk of losing your legs 
pPPPh cigarette smoking? 

references before 196 0? 




What did you see in that regard? 
Health Magazine had a number of 


E rences to circulatory problems related 
moking; the article that we spoke 
about earlier summarizing cases relating 
to whatever that term is, thromboangiitis 
obliterans or Buerger's disease, from the 
mid-1930s. I can t give you a specific 
number but the answer is yes. We would 
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Q 

A 

Q 


have to go through the material. 

All right. And in the Good Health 
Magazine article -- 
Yes . 

-- did they discuss amputation cr limb 
loss in some direct way? 

Yes. 

And approximately what year was that, if 
^^know? 

Wel^, if I recall correctly, that article 

| x\] 

I out in the mid-1930s, so that g o od 

£ 

th followed the medical literature and 
to get the word out to the public 
generally. So that article would 
be in the mid-1930s. 
said it followed the medical 
Pt-Mferature; is that what you said? 

Good Health Maaazine. that was one of its 
loses was to summarize medical 
irature that would be appearing in more 
specialized academic journals. 

Okay. Do you know the disease that Good 
Health Magazine said was a disease that 
caused amputations? 

In that particular article, that was 
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25 Q 


Buerger's disease or the thromboangiitis 
obliterans. 

DO you know prior to i960 whether or not 
there was information in the public 
domain -- strike that -- there was 
information in this medical research and 
writings category that attributed 
amputations to some disease other than 
^uerger's disease? 


1 ' m not really aware of it. I don't 
11 anytning. 

• How about after i960? 


respect to Buerger's disease or with 
ect to - - 


^ me rephrase the question. Are you 

■" other than what you've already 
me ' are y° u aware of any other 
^ ces tha t suggest that you can lose 


legs, have your legs amputated. 

Ellipse of a disease attributable to 
smoking? 

Yes, there was a report in -- there was a 
statement in Consumer He ports, in 1953 that 
I recall to that effect. 

And what disease was identified there as 
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potentially causing amputation? 

Peripheral vascular disease. 

Okay. Any other sources of information 
about amputation and disease at any point 
in time ? 

Amputation and disease, there were 


articles in 


Let me give 






you two that come to mind, "Nicotine 

hv 

;Kr|sgasfkout" by Gene Tunney, specifically 


rrfeioned Buerger's disease and 

I 

Rtat ions . 


his in 


the year I believe is 1940. It may 


1, but I'm almost sure it's '40. 

's Buerger's disease and amputations? 


| right. 


Janjjary of 1950 , an article by Riis which 


lieve is mentioned somewhere in the 


rt also in 


The title 


of the article is "How Harmful Are 
Cigarettes?" As I recall, that article 
also addresses circulatory problems and 
mentions Buerger's disease specifically 
In the context of amputations? 
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Yes, as I remember. 

All right. Do you know whether or not -- 
strike that. 

Who is the readership for Good 

Health ? 

Readership for Good Health , it's very 
difficult to say. There are no figures on 
its circulation, but it was probably in 
tl&sy 2 5 , 0 0 0 . That's what I read in one 
, 25,000-area per issue, something 

that . 

book did you read that in? ( 
ially can't say. I don't remember. 

^ it a lay readership? 

| primarily it was. I don't know how 
to state it. It was sort of like the 
btfention magazine of its day. Let's get 
Ithe^word out. Here are problems. And it 
^ between 1900 and 1953, Good.Ji ealth 
|zine had over 125 articles on smoking, 
heart disease, circulatory problems, 
vascular problems, so on and so forth. 

Do you know whether it was available in 
Emporia, Kansas, when David Burton was 
living there? 



j Baaaanaaaaotfc _ 
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The information that would be contained in 
Good Health Magazine would have been 
available in the textbooks that would have 
possibly been used in the Emporia schools. 
And those are the textbooks that you've 
already identified o 1 ' we've already talked 
about ? 


Yes . 



e are the same textbooks that you 
t with any certainty say that were 




eve£ used in any school David Burton went 


's correct. 


o you know whether or not David Burton 
read the Reader's Digest? 


TRTfe subject of public awareness that 


re addressing in your report, does 
vary according to socioeconomic 


I don't have any evidence to that effect 


Have you looked into that at all, ever? 
Not into that particular question, so I' 


25 Q 


say, no. 

Do you know whether or not public 
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awareness levels vary according to race? 
I haven't looked into that question. 

Do you know whether or not there's even 
literature on that subject? 



12 Q 




The bottom of Page 8, and it could almost 
be anywhere, there's a reference to 
cardiovascular disease. Do you think: that 
understood what cardiovascular 



ase was in the Fifties? 


Yesj. 



do you think their understanding of 
IPffciovascular disease was? 
lha*t you would have problem with your 
liPilrt or arteries or some type of 
^ culatory problems relating to your 
TFcdrt , cardiovascular system. 

^rou think the ability to understand the 
Pining of the term cardiovascular disease 



s. i 

^Ifllld depend upon one's racial background 
or cultural background? 


Or socioeconomic status? 


How about gender? 
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A. 

Q 


A 

Q 


No . 

Now, with respect to television over on 
Page 9, I'll introduce that subject. 

You're talking about Murrow, and you say 
that television quickly emerged as another 
major source for the dissemination of 
information about the possible health 
consequences. Weren't there also a lot of 
ion television that touted smoking in 



j^the^ Fifties? 

I "^f 5 " J 

ppose there were. 

didn't look at those I think you said; 
ect ? 

I didn't. 

I you ever watch the old Perry Coma, 
tfit ? I don't know if you're old enough, 
old enough, but I don't remember. I 




,mavi have missed it because it may have 

on too late for me and Mom made me go 
jed, like, at 8:00 o'clock at night, 
that sort of thing. 

So you wouldn't know about any smoking 
going on on that show? 

Do I remember seeing that? No, I don't 
remember that I watched that show. 
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2 4 

25 


Do you have any information about whether 
or not on that show there was smoking 
going on? 

On the Perry Como Show ? 

Yes. 

No, I really don't. 

Did you ever listen to the old Arthur 
Godfrey radio shows? 

' t remember. I remember not 

listening to Godfrey. I remember he had a 

I "T" ] 

W, what iJ it called, the Amateur 

or something, on TV. I don't know if 
.'s what it was called. I sort of 
tely remember that show. 

|'OU remember what Arthur Godfrey said 
iis radio show in the Fifties about 
pi%g4re t t e smoking? 

I kj|ow Arthur Godfrey had lung cancer, but 
>n't remember what he said, 
iny point in time, right, about 
cigarette smoking, X mean? 

No . 

Do you know from your investigations of 
David Burton whetner or not he read the 




Kansas City Star. ? 
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Or the Springfield, Missouri, Le 


I'm looking at Page 12, and there's a 
reference to the context of the Gallup 
Poll question at the top of the page. 




American Cancer Society" -- 


reporting the results of a study." Do 
know what that study said? 

that is the final report of E. Cuyler 
lond, c-u-y-l-e-r, and Daniel Horn's 
ly sponsored by the American Cancer 


“ety that got tremendous press coverage 
5*4ng the Fifties. The first reports 


canv|i out in 1954, a study of 180,000 males 
een the ages of 50 and 70, and the 
ill^lusions were initially announced in 
1954. And 1 believe they are described in 
here with extensive press coverage, and 


then the final summaries appeared in the 


1957 and I presume on television 








7 .< Q 




Did the American Cancer Society and the 
American Heart Association and the 
National Heart Institute issue a statement 
in the late 1950s that said research was 
not conclusive on cigarettes and disease? 
Did they -- could you — 

Did those organizations, the American 
Cancer Society -- 

vVt-hP American Cancer Society? 


s| I think it's the American Cancer 
iciation, together with the National 
I’t Institute and the American Heart 
|ciation, and are you aware of any 
lement the three of them issued? 





I'm not . 

. Moving to Page 13, you are 
rring to a Burney statement at the top 
of~\he page. I think you mentioned this 



ler . 


Do you know what the American Medical 
Association's position on that was, on the 
Burney statement? 

well, with the Burney statement here -- 
"Our position is that we have informed 
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the public through the excellent; coverage 
of the press, radio, and TV." That's a 
statement of information. 

In the Burney statement to that 
effect appears somewhere in the report 
that we have increasing amounts of 
evidence that smoking cigarettes may be a 
cause or a causative agent, I don't 

■ tuber the exact wording, of cancer, 
the question is: What was the AMA's 
ticn on that? 

, on whether it was disseminated to 
|general public or not? 

on whether or not it was a cause of 






AMA didn't have a position at that 
it in time. 

Did^they consider that issue? 

, I'm sure they probably did at 
.ous points along the way. 

Do you know when they developed the 
position? 

Well, 3 know the vice president of the AMA 
in 1964, a man by the name of Blasingame 
said with respect to this question that 
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15 , 



Q 

A 

Q. 

A 

Q 


A . 



the American public has been repeatedly 
warned about possible health problems and 
that it's a matter or public and common 
knowledge. I do know that. 

And he was a smoker, wasn't he? 

I don't have any idea. 

You don't know? 

I don't know. 

Did Burney say in the late Fifties 
the tobacco companies had adequately 
UarSed about the health risks? 

ley said in 1957 that, and I don't 
|mber his exact words, that we have 
[e^uately warned the public. We've put 
^information out there to the public, 
'question is: Did he say that the 

^rfficco companies had adequately warned? 

't remember that he commented on the 

|cco companies. 

$ 

fright. Do you know if the '64 Surgeon 
General's report commented on whether the 
tobacco companies had adequately warned? 

I don't recall that it did, that it 
commented on that. 

In Paragraph 4, Page 13, you make a 
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statement, "Such articles took for granted 
that persons wanted to learn about methods 
to help break their habit." 

I'm sorry, which page? 

Paragraph 4, Page 13. 


ir 7 





It's, like, the third sentence there. 
"Such articles took for granted that 



one wanted to learn" -- 


'ou see that? 



S those articles, did it indicate why 
pie wanted to break their habit? 

Q^l, the general theme that would run 
^SffSlough these kinds of articles is that I 
llfi^er s t and I can develop significant 
^hy|j|lth problems. And my life will be 
y^^rtened by smoking, so I would like to 
|^llll4d out about quitting. 

So it's your testimony that these 
articles, in any case, didn't suggest 
people wanted to quit for reasons having 
to do with costs or the dirtiness of the 
habit or maybe immorality? 
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Sometimes those issues would come up, too. 
Did they come up as often as the health 
issue ? 

I didn't take an exact account, so I can't 
really answer that question. 


infill 
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Do you know when the first scientific 
studies addressing whether or not nicotine 
is a pharmacologically active agent were 
ujfo^ai r t a k e n ? 

No,^I'm not a scientist. I can't really 


ter that: question. 

|. Do you know whether or not -- do 
8§ know when the first studies, 

Intific studies, addressing whether or 
^nicotine is a psychoactive drug were 
Irtaken? 

5* 

$uld have to give you the same 





response. 


5, Page 14, you note a "rapid 


;t of filter-tipped cigarettes during 


the 1950s." 


Yes . 


Why was there such a shift? 


There was a cancer and/or health scare in 
the 1950s. And one characteristic of that 
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scare in terms of information let out to 
the public related to these experimental 
studies in which cigarette tar would be 
painted on the backs of mice, and tar was 
being defined at that time as the probable 
source of lung cancer. As a net result, 


that information circulating through the 
public, I would say that people responded 
hat medical information and that was ; 






r i^mary reason for the shift to filter -tip 

r~ i 

ttrettes. 


>le thought it was safer to smoke 
. e r-1ips ? 

ile thought it would be safer to smoke 
er-tip cigarettes. 

did the tobacco company say, if 
hing, if you know, about tar on the 


of mice causing cancer in humans? 
y||y^., I really don't know. I don't recall 
specific quotations. 

Okay. And were there any cigarette 
companies that were advertising in the 
Fifties the relative safety of filter-tip 
cigarettes ? 

I really can't tell you. 
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24 
2 5 


You didn't see any such evidence in your 
investigation? 

I've said before I didn't look at 
advertisements, per se. 

Let me refer you to Page 15, a couple of 
lines down from the top of the page. You 
state, "Thus, the public was not only 
aware but also had a common understanding 
he possible habit-forming qualities 
ndf health consequences of smoking." 

How e-rly on did the public have a 
on understanding of the possible 
^t-forming qualities and health 
Sequences of smoking? 
early on? 





“wbuld say certainly by the 1870s and 
1.8 8$ s, if not before. 


that's true in Kansas? 


that be true in Kansas? 


Yes . 

Well, the Kansas materials, I would say 
certainly by 1900, if not before, in the 
case of Kansas based on the materials I've 
looked a t. 
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Okay. On Page 16, you identify among the 
things you read Mr- Burton's deposition? 
Yes. 

Did you see anything in Mr. Burton's 
deposition to suggest he read any of the 
particular sources of information that you 
identified in your report as sources for 
the public awareness about the health 


s of smoking? 



i!e ^tated he read the Emj 

T ; 

sionally . 


’. Anything else? 
L maga zine. 
hing else? 



. among those that X looked at, I 
ffifi't look at Sports Illustrabed. 





remember any other publications 

S he said he read. 

and the Emporia Gazette 
occasionally? 

Yes . 

And you've testified, I think, about those 
already, haven't you? 
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How many hours have you spent working on 
this matter, professor? 

To date? 

Yes. 

Well, I would say 100 to 110, 
approximately. 

Have you got written statements that you 
prepare from time to time? 




MS. McDOLE: Because I told 

him not to. When you're prepared 
to give us all of the statements 
from your experts, we'll do the 
same for you. 

MR. LEYH: Well, I called for 

the production of Professor 
Martin's statements with respect to 
his time. I don't know, counsel, 
of any statement by an expert of 
ours that is in existence that we 
haven't provided. 

MR. McDOLE: Well, you 
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promised me, for example, Peter 
Tutor that you would get them for 
me from your files, and Dr. McClain 
who keeps no record of his -- 

MR. LEYH: I will get you 

whatever we have, whatever they 


have with - 


MS. MeDOLE: That's fine. 

MR. LEYH: Let me finish. 

With respect to Dr. Tutor and 


Dr. McClain. 


I just simply called for the 
production of Professor Martin's 
statements. 

MR. LEYH) Now, is there anything else 
you were asked not to bring today? 

I'm not quite sure what the -- I 


jdjoi^t think I understand the question. 
j-Cn-uiffse 1 just indicated that she told you 


|iI§ll||to bring your statements. 

That's correct. 

Did counsel, either one of these or any 
other lawyer, tell you not to bring 
anything else? 
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All right. How much money have you been 
paid for your work on this? case? 

My rate is $195 an hour. That's stated in 

there. 

How much money have you been paid for your 


work in this case? 

Well, somebody have a calculator? 
$20,000, $25,000, if I calculated that 



ec t ly ■ 



(BY 


I calculate it correctly? I don't 
I'm sorry. I'm not a 
ematician . 

re multiplying 195 by what? 
g 110 to date. 200 times 110, 

a s e c ond. 

MS. McDOLE: When you say 

date," are you including today's 

deposition? 

THE WITNESS: No. 

MR. LEYH} Thanks for that 


to 


distinct ion. 

This is a guess. I didn't go through my 
bills last night. This is a tough one for 
me. Let's say between $22,000 and 


i 
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$23,000 


Are there any bills you've submitted 
regarding what you have not been paid to 
date? 

This is all an estimate on my part. I 
didn't look up this information. I 
submitted a bill approximately a week ago, 
something like that. I would hope that 



d be a rough number for you. 
s. You've told me that you haven't 
any publications on tobacco; correct? 


you 
orian, or 


identify as the leading 
among the leading historians 



Thaj's right. 

Obviously there are historians of 
icco in America; correct? Maybe it's 

5 

not obvious. 

No, it's not obvious because quite 
seriously this is not a subject which you 
have a number cf specialists running 
around to do a study of the history of 
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I think 


tobacco in the United States, 
that s reflected in the source material, 
the secondary sources that I listed. 

All right. Are you aware of anyone, any 
historian who you would regard as a 


specialist on the subject of tobacco in 
the United States? 

A specialist on the subject of tobacco? 

J 1 ' there are some historians of early 
American history who have written about 
tobacco trade in the Atlantic world, 
pt are their names? 

Si! iS named w hat is his name? He 
intly retired from the University of 
ichigan. I'm not going to come up with 
or you. He did write a lot of stuff 
he tooacco trade as an economic 
em. I'm sorry. The first name is 
'ob if that means anything, but I know 
1>m mixing up last names, Jacob 
Price. 



Can you think of any other historians you 
would consider specialists in tobacco in 
the United States? 

Well, I would list Robert Sobel. i don't 
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know whether he's still living or not. 
wasn’t a young person when he wrote the 


He 


book 


which I would think 




would be considered a standard history of 
the cigarette in the United States. 

Is a standard history different than a 
social history? 

Well, he looks into -- he goes back and 
s into the rise of the industry. He 
soas back and talks about various kinds of 


tcco products that were available in 
| marketplace. Then he carries the 
fy forward through time, but he 
lentrates on primarily the history of 

| cigarette. 

< 

I hat different than a social history? 

& 

£ a n be a form of social history. 


Oka#. Are there people in your profession 


sim as social historians who study 


H^icco? 

well, I'm having a difficult time coming 
up with anyone. 

I didn't ask if they were a specialist or 
did you regard them as that, but just 
persons in your profession who are social 
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historians who studied tobacco? 

It's obviously not a booming field. I 
can't really think of anyone. I mean, 
what is the name of the fellow at 
Northwestern? He's written a book on 
tobacco culture, but that doesn't have to 
do with tobacco; it has to do with the 
lifestyles of the great planters. 







what ? 

great planters in Virginia, the great 
acco planters in Virginia in the 
hteenth century. 

t about John Burnham who is on your 
t of source materials? Isn't he a 
iial historian who studies tobacco? 
ng other things, yes. He's a historian 
J^health and medicine. 

So)he's one, right, in answer to my 
s tion? 

1, you had asked me about people who 
studied, as I remember, exclusively 
tobacco, and that certainly isn't the case 
with Burnham. 

I'm sorry. I didn't mean to ask that. I 
don't think I used the word "exclusively." 
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Let me re-ask the question with that 
clarification. I don't mean exclusively, 
but are you aware of any social historians 
who studied tobacco? 

Burnham has written on the subject, yes. 
Anybody else? Is he the leading one? 

Well, if there's only one, I guess you're 
leading. 

ess so. Is there only one? 
not coming up with other names for 
I'm sorry, 
n Brandt? 

|not even sure he's a historian, 
urnhatn is the only one you can think 
ight now, and he's the leading one? 

^ - it. 






4 you're general editor of the book 
series on the American Social Experience 
says in your CV? 
s correct. 

What's your role as general editor? 

It primarily would be to help New York 
University Press locate manuscripts for 
publication in that series. 

Did you help them locate Burnham's book in 
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No, actually Burnham sent that manuscript 
in . 

Did you read it prior to the time it was 
published? 

Yes . 

Did you comment on it to him? 

Did I comment on it to him? 

I .commented on it to the publisher. I 
iii^d two things about it. I find the 
^^umenc verging on the unbelievable, if 
•n,o.b ridiculous. I thought it was one of 
Ulml worst written manuscripts that I ever 


§SitiS| when you say "the argument, " are you 
^^erring to the argument on smoking? 

No^l the general argument in the book about 
^ thy| inversion of culture and so on and so 

So that's the argument you regard, as -- 
Well, you go into each one of the 
categories, and I could pretty much say 
the same thing. But I don't know when 
that was, five or six years ago, something 














Ifijjp 



111 




like that. 

Did you recommend that it shouldn't be 
published in the series? 

We had a very vigorous and strong debate 
about that, and I was outvoted. And that 
leaves me in the position where I have to 
decide whether or not I want to leave the 
series editorship, something that I spent 
developing or go along with what the 
Puh Sjl is her wanted. 

They wanted it because of Burnham's 
||||g£a, frankly, because his name would help 
i^Pifl books. So many of the books are 

- time authors, and they have to go 
S§il| on their own merit. You don't get any 
Sprite t play because the authors are 
Wte^lly unknown. There are only two I 

OOCOOtUMfu 

believe in the whole series done by 
ipj|ividuals . Peter Sterns at Cornell 
SwSfversity is considered as one of the 
major players in modern European social 
history and Burnham. 

Do you know if Burnham was ever made aware 
of your feelings about his book? 

No. I don't. 
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You've never talked to Min about it? 

I have met him on two occasions to say, 
"Hello. How are you?" 

Normally, whatever I write about a 
manuscript anyway, this is part of the 
procedure, will be passed on to the author 
as an anonymous reviewer, so he or she 
would not know that I necessarily had 
>ared the comments. 

, if you can recall in your -- you do 
.eve you prepared some anonymous 
lent, s for Burnham; is that right? 

1 1ieve so, yes. 

:hose anonymous comments, do you recall 
rou said this book should not be 
ished as part of our series? 

;an, I don't recall at this point what 
iid. I didn't think it was a good 
iscript. The press wanted it, and I 
:eded t he point. 

I want to ask you if you agree with this 
statement, professor: "Physicians, 

therefore, were living in a culture in 
which opinion leacers and mass media not 
only accepted tobacco use but beginning in 
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24 

25 




the 1920s increasingly looked with 
disfavor on any attempts to condemn 
smoking and drinking on health or on moral 
grounds." 

Read it a second time. I'm sorry. 
"Physicians, therefore, were living in a 
culture in which opinion leaders and mass 
media r.ot only accepted tobacco use but 

4-nning in the 1920s increasingly looked 
disfavor on any attempts to condemn 
icing and drinking on health or on moral 

I ~ 

gands . " 

I don't think I agree with that. 

:hat: because you think opinion leaders 
ii mass media were more sympathetic to 
icco? 

>uld certainly think that individuals 
likP Henry Ford, Thomas Edison, a whole 
^iety of individuals who were major 
lloyers in the United States who were 
saying we won't hire you if you smoke 
cigarettes, I would certainly include 
those individuals among opinion leaders. 

Irving Fisher was a major opinion 
leader in the early twentieth century, an 
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economist at Yale. He is speaking out 
regularly against tobacco use. 

David Jordan was a major educator 
in the early twentieth century, the 
president of Stanford University, well 
known as the individual who may have 
brought Stanford up as a major 

institution, repeatedly speaking out 

K y , 

yplitinst smoking. 

ST I would say all of these are major 

;! 5 “ 


^Sion. leaders, and whoever that source, 
|i^# how neglected to go into their 


S you would say that the major opinion 
ers: you just identified are, in fact. 


3 > 

tesentative of the opinion leaders of 

£ 

i day? 

1 named two industrial giants, a 
|Lege. president, and a major economist. 
I;hat. a "yes " ? 


Let me ask if you agree with this 
statement: "By the mid-193Cs, in medical 

science, as much as in the mass media, 
cigarette smoking was accepted as the norm 
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24 A . 


25 Q. 


exactly in the way that Troyer and Markle 
have shown was true for the culture as a 
whole, the bulk of M.D.s as cultural 
exemplars in smoking. If doctors did not 
stop smoking, how could anyone take 
seriously statements that smoking was 
harmfu1?" 

I would have to see the source on that to 
whether the author has any evidence 


doctors smoked as much, if not more 

J 

||n ( the pop" lat ion, and I don't know 
j|ther that evidence is there. 

you ever looked into the question as 
Ptw h e t h e r or not doctors smoke more than 
^body else? 

Pff I haven't looked into that question. 
Ldj you're aware of no evidence on that 




. question today? 


Th^ i- quote was from the 193 0s. I think 
ii|t was framed in the context -- 
I mean, as you sit here today, are you 
aware of any evidence about whether 
doctors smoked more than anybody else? 

No, I'm not aware of any evidence. 
Professor Martin, have you got an opinion 
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er ^ 


> w 


as to whether or not the medical community 
was slow to come to realize that cigarette 
smoking causes cancer because they were 
persuaded that cancer might be hereditary? 

MR. KACZYNSKI: Object to the 


form. 


There were a lot of different theories 
floating around in the Thirties and the 
ties and the Fifties with respect to 
■^he^ sources of cancer,- and one c>f them, 
^^^of the theories would be the 
l^^ditary theory, but I would read that 
^|gg|n overstatement. 

LEYH) Okay. Do you know if 
icians tended to be skeptical about 
IpPiPims that smoking was unhealthy in the 
gfffxjj-t ies, Forties, and Fifties because 
^th'e% associated with such claims. 


r . 

^lizing, that some in the anti-tobacco 

pent were doing? 


No, I really can't answer that question. 
Why not? 

I haven't looked at the question. 

You just don't have any evidence to give 

you - - 
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Well again, to go back, my assignment was 
to deal with issues concerning the public 
awareness, not to deal with the history of 
the medical community. And that's -- I 
didn't look into that particular area with 
respect to what physicians, per se, were 
doing. 

Can you call on your general knowledge as 
a historian to answer that question? 

N y_j 

^Well, repeat the question. 

gjre physicians in the Thirties and 
irties and Fifties reluctant to believe, 
®leptical about the allegations that 
|gare11e smoking causes: cancer because 
|they associated moral judgment with those 

^legations; namely, the people making 

1 

lem were moralizing? Do you know? 
p, I honestly don't know, but I would say 
I had to guess that would come apart 
Tupon any reasonable research 
inve stiga tion. 






But you're guessing when you say that? 

Yes . 

Okay. Do you agree with this: "Before 

the 1950s, most physicians simply did not 
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24 A. 


25 Q 


take seriously the idea that smoking 
represented a threat to the cardiovascular 
system except in very exceptional cases." 

I would completely disagree with that. 

For reasons which you've already testified 
today ? 

Yes . 

Do you agree that only in the 195GS did 

L. 

. ra 1 advisers of the American Heart 


f'Aslipciation begin to take tobacco 
^INfrkous ly as a public health problem? 


^^|on' t even know — I'm not sure when the 
piP|Pifr ican Heart Association was founded, 
r^fafpe you ever studied the American Heart 

rS > 



per s e, not in particular. 

^^?Hyou agree that "In the case of smoking 
^oej|ore the 1950s, American doctors tended 
S^reinf orce, not question, the idea that 


^gNPlry adult smoked"? 

No, I don't agree with that. 

You've never looked into the habits of 
physicians, have you, in terms of smoking 
No, I've stated that repeatedly. 

Why do you disagree? 
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Because I think that's an unprovable 
assertion. 

Do you have any facts to suggest it's 
wrong? 

Does the author have any evidence to 
suggest it's right? 

Well, we can interrogate the author at a 
later time, but we're here talking to 

And my question is, do you have any 
pfadfs to suggest the statement is wrong? 
HoiSip the statement again. 

||L||j«|buld be happy to. "In the case of 
^pricing before the 1950s, American doctors 


red to reinforce, not question, the 
jmMa that every adult smoked." 

not: even sure what it means, which 
f^wo-ttfld make sense given the presumed 
= source. 


is your presumed -- what's your 
^plUlpicion about the source? 

Some of this sounds very familiar to me. 
You've read it before, have you? 

I guess. It's been years. 

So you can't make sense of that statement; 
is that your testimony? 
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I can't make sense of that. The doctors 
are doing what? 

Reinforcing the idea that every adult 
smoked? 

By virtue of what? 

By virtue of it doesn't say. 

It must, be Burnham. 

You think it's Burnham? 
jn't. know who it is. 

you've read this article? 

MS. McDOLE: Well, a3k him 

for the article because he said 
that you could have any document 
you needed to help refresh your 
memory. 

Which article is this? 

MR. LEYH) Have you read the Burnham 
i r tJi c 1 e ? 

Burnham 1929/1964 comparison? 

's right. 

Yes . 

Do you recall anything in there about 
whether or not physicians reinforced the 
idea that every aault smoked? 

I recall reading the article, but I don't 
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recall 

Whether or not that was in there? 

Well, it must have been in there if you're 
reading from the article. 

I am reading from the article, but it may 
not be Burnham. 

What is the article? Let me ask. you that. 

MS. McDOLE: Despite what he 

promised at the beginning, he's not 
sp- going to tell you. 


MR. LEYH: Let's be very 

clear about this since counsel is 
making an allegation of bad faith 
which I think is most unfair and 
unwarranted. As I recall what I 
said to Professor Martin, if you 
need to consult a document, do so. 

I didn't say that I would provide 
him with any documents that he 
asked for. I am under no 
obligation, as you know, to provide 
him with documents from which I 
might be reading. 

MS. McDOLE: Okay. It's my 



mistake . 
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MR. LEYH: I think Professor 

Martin is well prepared to answer 
these questions. 

(BY MR, LEYH) Let me ask if you will 
agree with this, Professor Martin: When 
in 1928 the American Tobacco Company cited 
the authority of 20,697 doctors in an 
advertisement for Lucky Strike cigarettes, 


e, number was plausible? 


guess, yes 


[have no reason to disagree that 

t 

tican Tobacco said there were 





- something doctors in an 
^^rtisement for Lucky Strike cigarettes? 
|f^| _tg here was such an advertisement, yes. 
Sltaggjbu think that might reinforce the idea 


* smoking was okay? 
j given that individuals start 
ning at a very young age in this 
ety that smoking isn't good for them, 


1 don’t know why they would believe that. 
The question, sir, is whether or not you 
have an opinion that whether in 
advertisements projecting doctors as 
smokers would reinforce to the public that 
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smoking is healthy? 

I would think it would have the exact 
opposite effect and reinforce the idea 
smoking may not be healthy. 

Really? Have you ever seen tobacco ads 
with doctors in them? 

Really, I mean - - 

Ever, not just in the context -- 

ty have when I was a little kid, but I 
t recall. 

it's your testimony that using a 
;or in an ad might very well have the 
:ct of suggesting to the consumer that 






ing is unhealthy? 


have that effect, yes. 

;you believe it well might, don't you? 
s%»»®4id it could have. 




THE WITNESS: Could we take 
about a five-minute break? 

MS. McDOLE: Sure. 

MR. LEYH: Yes, sure. 

(A brief recess was taken.) 
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